1 Introduction

1.1 Expanding activities in the Arctic Ocean (AO)

The accelerating reduction of the sea ice in thgidOcean (AO) is one of the most visible
signs of climate change in the Arctic. During teeard summer melt in September 2007 the
sea ice was reduced to about half of the averagaefkom the 1950s. Predictions show that
larger areas will be open water for longer periofdsme, ultimately leading to mostly ice-
free late summers. Multi-year ice will then havsaglipeared, leaving a thinner winter sea ice
that will be easier to navigate. When this will pap is impossible to predict with confidence,

but models now suggest in a much closer future they did just a few years ago.

Less sea ice will pave the way for expanded ecooa@utivities in the AO. Large hydro-
carbon reserves may exist in the Arctic, affdhore oil and gaactivities are slowly
increasing. The possibility of transcontinentsippingacross the Arctic has also received
much attention, though a gradual expansion of shipfm and from destinations within the
Arctic is more likely in the nearer futufeFisheriesmay become richer in a new climatic
regime, but it is also possible that the primarmydoiction may not effectively reach the most
interesting commercial fish stocks. Ship-botoerismis a popular and rapid-growing
industry? Activities like scientific research and bioprosiyeg may also expand, while new
developments like mining on the sea-floor and-@€questration may occur in the future.

While a warmer climate paves the way, complex smmoomic drivers will determine the
development of these activities. Examples are pracethe world market, technology,
infrastructure and Arctic governant@his puts additional uncertainty on predictionghef
exact nature and pace of future developments. Heryéus safe to state that economic

activities in the Arctic Ocean will expafidrhis will bring new economic benefits, but also

! See Arctic sea ice indicator in EEA 2008 with Ifient references
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new pressures on environment and society. If notaged properly, the Arctic marine
environment may undergo a double negative chargh,due to a warmer climate and poor

management of the new activities following the melt

1.2 Arctic governance under pressure

Rapid and unpredictable changes put the existintham@sms for Arctic governance under
pressure. Regimes that were established to mest dtlallenges may not give adequate
responses any more. With slow and steady changg ntlay have time to evolve and modify
gradually. Now the time to adapt is getting shorter

1.2.1 Governance mechanisms for the AO

The discussions about governance in the AO cardly @ divided into issues concerning
delimitations and jurisdiction, and managementwhhn activities where protection of the
environment has a prominent pldcehe Law of the Sea Convention (LOSC) addresséds bot
these issue domains. It is an overarching legatdmork with a constitutional character,
establishing basic principles and with ample refees to global and regional mechanisms as
the instruments for concrete regulation. Globdiig has been taken up by several inter-
national organizations (like the International Miane Organizatiof). Regionally, states
collaborate in regional seas conventions (likeli®@2 Convention for the Protection of the
Marine Environment of the North-East Atlantic, bksbwn as OSPAR) and regional
fisheries bodies (like the 1980 Convention on FeiMultilateral Co-operation in the North-
East Atlantic Fisheries, best known as NEAFC).&talso collaborate directly (like the
Norwegian-Russian fisheries commission). The lashefsea therefore consists of a network
of treaties, principles and guiding documents, rgadahrough a variety of competent

international organizations and arrangeménts.

" Rayfuse 2007:203-14

8 IMO is the most prominent example since it hasttke platform for negotiating and managing ap. 50
international treaties regulating internationajpglimg

® Churchill and Lowe 2003



A number of other international legal frameworksoahpply to the Arctic. Multilateral
environmental agreements (MEAS) are of speciatéstefor the current discussidhinter-
preted together with the law of the sea, often diymamic interplay, they form the central part
of the international legal system for the AO. Tladional legal systems also include
legislation at sub-national level within the thfederal states Canada, Russia and the YSA.

EU law applies to some Arctic states, but hasileg®rtance in the AG

Collaborative arrangements in the Arctic evolvepialy after the end of the cold war. The
Arctic Council (AC) is the most important forum wh#& comes to environmental and
sustainable development isstieghe members are the eight states that ofterefeered to

as the Arctic states, with indigenous organizatiasmpermanent participants and a variety of
observers including some non-Arctic states. Itheas success in shaping the understanding of
the Arctic by assessing the state of the envirorraed human development in the regton.

The AC is not an international organization witgdepersonality. It has no regulatory power,
but has in some cases tried to influence regulatorgdictions particularly on pollution and
climate change, more recently also on shippiniga#t also come up with a number of
guidelines and other recommendations. The influeft¢kese is hard to evaluate since there

is no systematic report and review mechanism iogpla

1.2.2 Gaps in Arctic marine governance

The collaboration in the Arctic certainly has destoated innovative features. But Arctic
governance has also been characterized as fragiéatking effective instruments, poorly
institutionalized and with insufficient participati*® In the marine areas, major shortcomings

reflect general weaknesses in the internationamgevernance. Several activities lack a

19 see 3.3 below
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12 Greenland has not been a full member of the Etksii®85, whereas Svalbard is excepted from theagret
on the European Economic Area. For this reasonlallbn EIA and SEA is not discussed, though they ar
important benchmarks in most discussions on EAesyst
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regulatory regime and there is no default regujatoechanism to fill such gap8The system
also is sectorized with no requirements for integgtaecosystem-based ocean management
and an overall lack of coordination and cooperatiddadern regulatory tools such as the
precautionary approach, integrated assessmentspandtional Environmental Assessments
(EAs)" have not been consistently incorporated into exjsigreements or applied

universally*®

In a special analysis for the AO, Koivurova and &taar (2009) point to several geographic-
al and substantial gaps in the sectoral regulatidisheries, shipping and offshore hydro-
carbon activities. Further, global rules are somes$ not adapted to Arctic conditions. They
also identify three major cross-sectoral gaps: Sivanndary EA, marine protected areas and

ecosystem-based ocean management.

Legal experts as well as political actors have psed different versions of an Arctic treaty to
address such shortcomingsThe Arctic states on their side have pointed &“taw of the

sea” as an extensive legal framework providingl@ $oundation for responsible ocean
managemenft Within this framework, they call for suitable ratal and international

regulations as a response to increased marinessandsavigatiof*

EA can be one such regulatory response. In thesl 986 Arctic states saw environmental
impact assessment (EIA) as an important tool. Wggain-binding Arctic guidelines were

adopted in 1997. However, they were not incorparait national legislation and seem to

% OSPAR is an exception, ref 3.3.3

7 Chapter 2 explains terminology

18 Koivurova and Molenaar 2009, Rayfuse 2008

19 Some of the proposals referred in Koivurova (26#@)modeled on the Antarctic Treaty system. Téiss
politically unacceptable for the Arctic states, lpmbly because of the implications for their sovgmgi and the
internationalized character of the Antarctic regi@¢her alternatives build upon the LOSC and tryntike a
coherent regulatory framework for the AO.

2 First expressed by the AO coastal states in thissht Declaration, later by all the Arctic staieshe Tromsg
declaration.

21 Tromsg declaration:4



have had almost no effect on the practice of thetidstates? After many years without

much attention, the topic was raised again in 2@0@&n a report to the ministers:

* “Urge that any future exploitation of natural resms in the Arctic must be based on
[...] thorough impact assessments, to ensure safem@vironmentally sound activities
at all times.[...]

e Consider the need for [...] a set of operationadigjines for assessing the impacts of
projects, plans and programmes in the Arctic.”

1.3 Research questions, delimitations and sources

The objective of this thesis is to contribute te thscussion about how the use of EA can be
enhanced as one concrete step in improving AO ganee. Due to the large complexity in
assessment approaches, chapter 2 first triesablisét a basic understanding of the

instruments under discussion. Two research questimmthen raised:

1. Which obligations exist for states under interrmaidaw to conduct EA in the AO?
This is the major question. A selected review tévant instruments is found in ch.3,
while an analysis of the requirements in the A@adse in ch.4.

2. What are the gaps with respect to these obligatmsmajor approaches for
addressing them? This is discussed in chapter 5.

The Arctic Ocean as discussed here is the AO pidiget.1). The delimitation particularly
towards the North-East Atlantic can be unclear,i®ubt important for the discussion. It
contains the maritime zones of five coastal statektwo areas beyond national jurisdiction
(ABNJ): a central area of the high seas and thp deabed (“Area”). The “Area” may be

reduced to separate pockets between the outeneotsi shelves when these are delimfted.

22 Koivurova 2008:165-7
Z SA0 2009:6
24 Oude Elferink 2001, Potts and Schofield 2008
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Fig 1.1. Maritime zones (200 nm) and the high sedke AO. Dotted lines are the main

maritime borders between states where delimitasidhis disputed.

The discussion is delimited to the AO for seveealsons. The marine Arctic is where
probably some of the most radical changes will oatthe near future. It can be defined as a
relatively clear geographical unit and has somendisecological features, first of all sea-ice.
Further, the law of the sea is a relatively coheregime with its own governance traditions.
A marine focus also has the advantage of reduantgesf the legal complexities caused by
the shared responsibility for EAs between nati@mal sub-national level in Canada, Russia
and the US since the sub-national level has lingtadpetence outside the nearest marine
areas™ The discussion will be restricted to the applaabf EA to activitieswithin the AO.
This excludes transboundary assessments of agtigiiuatedutsidethe region, even when
they have important impacts also on the AO (mostblg discharges of greenhouse gasses

% Koivurova 2008:155, Bastmeijer and Koivurova:95-9
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and contaminants that are transported into the@&PktOnly international law will be

addressed, with no attempt to discuss the natgysiéms of the Arctic states.

Legal literature and conventions are the main sotocthe discussion. A table in Appendix 1
summarizes the participation in the treaties exanhiin order not to have an open-ended
discussion, affiliation to AC is used as an indmaif a state’s interest in engaging in Arctic
issues, possibly also in economic activities. THeéstates plus the European Community are

referred to asArctic relevant statés

2 Environmental assessments (EAs) — an overview

In the 1960’s, formal tools for prior assessmentahplex situations started to develop
particularly in planning.Environmental impact assessment (E$aApn became one of the
most influential approaches. This is partly duégetrong legislative basis, which began with
the 1969 US National Environmental Policy Act (NBEP#&aming EIA in a sustainability
context some 15 years before the term was inveéfitede parallel and subsequent evolution
of related tools has led to a plethora of approsie@mel an often confusing terminology. The
purpose of this chapter is to clarify the use oshedasic concepts and explaining the key

characteristics of EAs.

2.1 Some main types of EAs

Impact assessment (145 a generic term for many methods and procebssgdry to anticipate
and evaluate impacts of future developments. Onlkeoiajor traits to distinguish between
them is the types of impacts that are in focusissues and values of main concern.
Environmental assessments (E&Jus at least on the biophysical environment. Wthen

scope of impacts is defined in a specific way, alyrbe necessary to supplement with separate

assessments for other impacts to get a more leoligtiv. Social and health (impact)

% Ref AC 2004 and AMAP 1998-2009
27 Jay:288-9.



assessments now are well developed strands ofsassets> A trend in this direction of
integration also is the development of sustaingtélssessments.However, there is a strong
tradition for using “environment” as a compreheedierm, integrating many sorts of impacts
and risks into the same EA procésegislation and individual EAs therefore must be
carefully examined to see how the term “environthentised, or more generally, which

impacts are incorporated.

Another distinction can be made according to wheskel of planning or decisions the
assessment is linked to. Though NEPA containedrgépeovisions about the need for
assessments at all levels, developments both id$end elsewhere first focused on EIA at
the project level. This revealed several shortcgmit the project level, the discussion is
about how to develop. Possibilities for better 8ohs then can be severely restricted if
decisions already have been made on the more fier@dahguestions whether, where and
what to develop. If environmental considerationsensot “up-streamed” into such strategic
discussions, decisions could frame developmerttsegbroject-level in a way which could be
malign to the environment. Further, individual gap are inappropriate for assessing
cumulative impacts of many projects, or larger-sadfects. These were important motives
for the development dftrategic environmental assessment (S&Aolicies, plans and
programme$ as a separate tool in the 1990s, with its ownl legse. It has often been
suggested that policies, plans, programmes andgisofre separate tiers that should be
closely integrated so higher level assessmentslaaidions can frame those at the lower

levels?

8 Other specialized assessments include econontilngec, gender, cultural and trade assessments. See
Glasson:329-332, Hacking and Guthrie:73-74.

% There is a risk that environmental factors magitemerged in the EA documentation in IA , therelakimg
political trade-offs implicit in the assessmenklfsSee Craik:264 and Holder and McGillivray.

%0 An Australian example: “For the purpose of Elle tmeaning of environment incorporates physical,
biological, cultural, economic and social factofRef Sadler 1996:12, Glason et al 2005:7+18

3L There is no uniform international use of thesenterit has been proposed that “a policy may [...] be
considered as the inspiration and guidance fooagct plan as a set of coordinated and timed abgsctor the
implementation of the policy, and a programme astaf projects in a particular area” (see Lee and
Holden:599)

32 “Tiering” See Fischer:ch.3



A development may have extraterritorial impactsdmelthe state where it is located. Assess-
ing impacts abroad requires knowledge about theivrieg) environment and extensive collab-
oration across the borders. To ensure affectedssgatight to be involved in a satisfactory
manner> special instruments faransboundary EATEA) have been elaborated, mostly at
project-level (TEIA). TEA is a domestic processdiegy to a decision in the state of origin,

but conducted in collaboration with affected stated sometimes non-state parties. TEAs can

also account for impacts on global commons.

2.2 Some roles of EA

EAs are structured processes that try to anticigateonmental consequences in advance of
decisions (ex ante prediction). When this is cormBiwith considering alternatives and using
the information on impacts for reformulating dey@ieent options, EA can be a valuable tool
not only to prevent harm, but also to optimize gsieThere have been different attitudes
towards where the EA process ends and differettvielip processes begin. Now there is an
increased emphasis on extending assessment astiaitd remediation of harm to the whole
life-cycle. Monitoring and auditing (ex post evdioa), which are central parts of
environmental management systems, are therefagra oftluded in the EA process itself.
Still, monitoring and ex post evaluation are saithé¢ “among the least developed stages in

many assessment systems.”

EA is a support tool for informing decision-makdrsmany jurisdictions it is a separate
process that must feed into other processes le&dlisighstantive decisions. The decision
concluding the EA process will then be limited tbether the quality is good enough, for
example if the terms of reference are met. EA d¢sm Ise integrated into for example
planning or other sectoral legislation. In suchesatbe final decision is whether or not a
proposal shall get a consent and on which conditidbhe EA will seldom be the only basis

for decisions, which may include other written do@&ntation or contacts and even negotiat-

3 Craik:48-51
34 Lee 2006:65. See also Glason et al 2005:185-26Mldd and Lee 2007:604-7 and Morrison-Saunders and
Arts.



ions between decision-makers, proponents, pubthwaities™ and involved parties. Even
though decision-makers may be legally requirectaemv the EA results, there is usually no
obligation on them to give specified weight to #mvironmental information or to restrain the
outcome of their decisioffs EA therefore first of all is a procedural legatjuirement that
shall ensure an informed choice when balancingrenmental concerns against other
interests like economic benefits; EA laws can gdralan uninformed, but not an unwise
decisiori’. This is strikingly different from substantive aprescriptive measures setting
standards for the environment. EA therefore has bbaracterized as a regulatory technique
encouraging internal self-reflection among the faga about their environmental

performance®

Early technical-rational models tended to see EHA #ask for impartial experts and
subsequent decision-making as objective selecfitimecoptimal solutiori® But EA is not

only about facts, whether established by scienc®har strands of knowledge. In most steps,
it inevitably implies value-based choices, for epdarin deciding which alternatives and
impacts to consider. Such choices can be cruaial§@onclusions and vital for the interests
of those affected by decisions. This brings EA mtoormative realm where expert judgments
must be balanced with public opinions and values.hnow widely recognized that partici-
pation of the public and competent authorities@asure better quality of the assessment, in-
crease effectiveness by preventing conflicts angige openness and better confidence in the
EA system and its decisions. EA-legislation mayegive public the right to be informed, to
express an opinion and even to challenge decigmoosurts. However, it is variable how such

rights are recognized, when in the process padiicip is required and which forms it takés.

% ElAs can be undertaken by governmental agencigghb proponent of a project also has this roleamy
jurisdictions. SEAs mostly are elaborated by publli¢horities.

% Jay:291-3. The EU Habitats Directive is one exioepwvhere an EA concluding with negative enviromaé
effects implies a substantive limitation on thecdiion in later decisions. The EU Commission Has a
explored the possibility of obliging a refusal @insent for projects with detrimental effects, aBantugal
(Holden and Lee:595-6)

37 US supreme court about federal EIA legislatiore Seaik:8.

% Holden and Lee:548-55,

39 Jay:288, Holden and Lee:570, Craik:38.

0 Glason:157-68 , Holden and Lee:40-7 and 583-ApAti :353-77
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2.3 The process and content of EA

NEPA was not elaborate on how to achieve its olvyjestapart from requiring a “detailed
statement” on environmental impacts. From that\4Besystem was shaped through
additional legislation, court decisions and pragtit inspired other states, and a rich tradition
has grown out of national systems. When UNEP invl&®pted “Goals and Principles of
EIA”, this was the first more elaborate instrumienérnationally** The guidelines are
transnational; they apply both to domestic andstbanndary EIA. In a concise and generic
form they summarize what has become the basic staheling of EIA. This includes (fig
1.2):

Screening The determination of whether an activity is ljkéb significantly affect the
environment, concluding with a decision of whetaprEIA is necessary or not, eventually
also how comprehensive it shall be. Many legal resthods are mentioned in the guidelines,
including listing of proxy variables reflecting ggiificance” and case-by-case examination

supported by criteria.

Scoping The determination of the content of the assessmarst notably the selection of

alternatives, impacts and methods to be considered.

Assessment of impacts and reportimge report should contain a description of theppsed
activity and alternatives to that, baseline desicnipof the environment and the likely impacts
upon it from the alternatives, mitigation measukemwledge gaps and uncertainties and a

non-technical summary.

Review and public participatioiAn impartial examination of the information shdude
undertaken prior to the decision. Appropriate oppaty should be made for government

agencies, the public, experts and interest graupsmment.

Final decision Decisions on undertaking or authorizing a potdiytiharmful activity should

not be taken before the EIA allows the effectseduily taken into account. The decision

41 UNEP 1987
11
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Fig 1.2: The general process of EIA (UNEP 2002).

should be in writing and explain why and how it emlly tries to prevent, reduce or mitigate

damage to the environment. It should be made dlaita interested groups.

Follow-up The activity and its effects on the environmédmiwdd be supervised appropriately

also after the decision

Particular transboundary provisions include an aragement to states to conclude reciprocal

arrangements that allow notification, exchangentdrimation and consultation, and to do so
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if the EIA indicates that other states or ABNJ lgely to be significantly affected. As the

next chapter will demonstrate, this has been futhaborated in several instruments.

SEA will in many cases be adjusted to the samegsoas EIA. The more abstract level of
assessment and longer chains of effects howevee spdcial methods necessary. A number
of SEA and SEA-related tools exfét.

2.4 Does EA make a difference?

Several attempts have been made to evaluate etieéiness of EA, particularly EIA: Does

it really matter? The answer depends on the petispec

A main reason for introducing EA was to avoid maadjzation of the environment among
public agencies, private actors and political denisnakers*® With the wide application of

the instrument, this has changed. Environmental de¢ sampled, assessments are made and
brought to the attention of a number of differeatidion-makers. Though the quality can be

improved, the environment has been mainstreamed.

But does that influence the substantive outconaeofsions, frequently stated as its purpose
in legislation, guidance and academic writing? &lagl (2007) quote several studies conclud-
ing that the contributions of EIA on both conseetidions and project design is modeféte.
Others have noted the limited success in avoidivirenmental harn?® This should not be
surprising given the advisory role of EAs. Decisioakers have ample discretion to favour
other interests. The results therefore can be agam evaluation of the weight decision-
makers give to the environment, not of the EIA psxitself. It also illustrates the tension
between substance and process in £i@ne line of reform proposed has been to link EA

closer to substantial requiremefits.

“2 Dalal-Clayton and Sadler:ch.2, Fischer:ch.2

3 Craik:11

*4 Though not stated, there are probably few manmetensboundary assessments included.
> Holden and Lee:593

*® Ref. Craik

47 Jay:294-7, Sadler: ch7, ref also footnote 36.
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However, a wider cultural and organizational pecsipe gives other types of answers.
Requiring environmental information to be collected considered is found to increase
environmental awareness and learrfih@his can create more subtle changes like new
understandings of environmental issues, changealures and norms and in organizational
structures and routines. The processes for pulltiicgpation are crucial in such an under-
standing of the value of EA as it opens up a fielddebate and collective reflection. In the
longer run, this can create the support neededddressing severe environmental problems
and have a gradual, transformative effect on demwisiaking?®

3 EA obligations with Arctic relevance in internati onal law

EA is contained in all sources of international Jamost notably conventions, customary law
and general principles of law.It has also been addressed in judicial decisiacedemic
teachings, political declarations, internationabiglines and other soft-law instruments.
Together, this mosaic forms the international lanE&\.

Two dimensions are considered when examining tbeces. First, the distinction between
hard law and soft law is necessary for establistonghich degree there are legally binding
obligations. Conventions, customary law, legallydang acts of inter-governmental organi-
zations and to a certain degree general princgdléswv are all hard-law sources. Guidelines
are important for EA and are referred to as nomtibigp, even in cases when they are endorsed
by competent bodies of conventioisSecond, the instruments vary according to howiipec
they are. Many instruments are rather general &utstll establish basic obligations for
undertaking EAs in particular circumstances. Thaglexity increases when we also want to

find out what such an obligations implies; whapiiescribed about procedures and content?

*® Sadler 1996:iii.

**Holder and Lee:558-9, 570, Craik:13-17, 227-9chill et al.

01CJ 1945, art 38(1).

*1 Birnie, Boyle and Redgwell 2009 (hereafter reféne as BBR):15.

°2 Craik:105-8. The 1969 Vienna convention art 31B¥till indicate that guidelines endorsed this waye

relevance for the interpretation of a treaty.
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The most specific instruments have explicit pransi on EIA or SEA, a few of them are
even highly elaborated. A lower level of specifidé where we find requirements of an
“assessment” or similar. EIA and SEA may oftenlrmost relevant answer to this, but
other approaches can not be excluded. Finallyetisewwhat can be called implicit or indirect
EA requirements. Assessment or similar is not eeégrred to; nevertheless, it is not possible
for the parties to fulfill their obligations withbsome sort of prior examination. Again, EIA

or SEA may be relevant approaches. All the AO-rahevreaties with explicit provisions on
EA should be included in the discussion below. therless precise instruments, it is
impossible to be comprehensive.

3.1 Domestic and transboundary EAs

When the whole AO across borders and jurisdictisrise theme for discussion, it is natural
to look at EA as a transnational instrum&nEhere are good reasons for treating EA as such.
It has evolved in a close interplay between doroestid international regimes and practices.
At the national level, the same legislation regesatoth domestic EA and TEAApart from

the regulation of transboundary procedures, domastl transnational EAs share the same
basic structure and characteristics. In a legalecdnt is nevertheless necessary to distinguish
between domestic EA and TEA,; as will be shown,rtlegal status differs in a way which can

influence the obligations of states.

Whether an assessment will be domestic or trangtawyns on the first hand decided by
which state has the responsibility for undertakin@his requires a little more reflection in
the oceans than on land since nationals from atg baveights to certain activities even in

areas within national jurisdiction (AWN3J)With the possible exception of shippirfithe

% Transnational means that it has a general charmatescending borders and the traditional staiteafe
divide. See Craik:10.

> Craik emphasizes how this mechanism makes it lplesfsir international EA instruments to be usedsiulet
its primary area of application, also the non-bmgdones.

%5 This includes navigation for ships and laying ables and pipelines (LOSC art 17, 58, 79).

%% Flag state responsibility for assessment accorirggt 206 may create a duty to assess shippiingtis also

in the EEZ of a coastal state. That will in casealiT EA.
15



coastal states however have the responsibilitf#s in their own maritime zon&1f the
activity is located in the high seas, it is theydoit the flag state. In the deep seabed, the
International Seabed Authority (ISA) has the maisponsibility. The next issue to consider is
whether the impacts of the activity will affect ethstates’ land or marine areas, or ABNJ. A
domestic EA occur only for the situation where ativity in the maritime zone of an AO
coastal state affects only the same state’s teyritbthe effects reach beyond the borders, the
coastal state must conduct a TEA. If the acti\stiocated in international spaces, it will

always be a TEA®

This can leave the impression that TEA will predaoaté in the AO. It may be objected that
the maritime zones of the AO coastal states age land that major developments mostly will
take place within them until the high seas becomere accessible. On the other hand, it is
not so evident to anticipate how far effects otifatactivities will reach. Ocean currents and
migrating fish, birds and mammals may lead to éfféequently propagating into other

zones.

3.2 General principles supporting EA

Several principles of international environmengaV lare relevant for understanding the role
and structure of EA. The most fundamental oneadably the duty to prevent, reduce and
control environmental harm known as trem principlé.*® Its origins can be traced back to
the 1939Trail Smeltercase. The expanded and modern version embodted 072
Stockholm declaration has been called “the foundadf modern international environmental

160

law”® and is now a rule of customary international fuwn principle 2 of the 1992 Rio

declaration, it is stated:

*" Follows from the right to exploit the resourcesl et conditions for that in LOSC art 2, 56(1) &iid Ref.
also art 60, 79(4), 80 and 81.

%8 Ref table 3.1

¥ BBR:137-52, Atapattu:273-7 and 290-300, Craik:89-6

60 Arapattu:4, Bastmeijer and Koivurova:3

' BBR:143
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“States have [...] the sovereign right to explb&it own resources pursuant to their
own environmental and developmental policies, &edésponsibility to ensure that
activities within their jurisdiction or control dwt cause damage to the environment

of other States or areas beyond national juriszhtti

The principle implies an obligation on states tbvaith due diligence by introducing policies
and legislation that prevent or reduce the riskighificant transboundary harfhSuch
instruments must have the ability to anticipate emaluate harm at an early stage. Though
this has been called an obligation of conductresilt, it is still important to note that it is
linked to a substantive requirement of avoiding&t The duty of due diligence also entails
an evolving standard of regulations, often exprsse“best practical means” or “best

environmental practice$”.

States have a well establishdaty to cooperatealso in environmental matters. This is
expressed in its most general sense as a glolakpstip for the Earth’s ecosystems in Rio

principle seven. More specific obligations are foum principle 19

“States shall provide prior and timely notificatiand relevant information to
potentially affected States on activities that rhaye a significant adverse
transboundary environmental effect and shall cangth those States at an early
stage and in good faith”

The principles of harm and cooperation give thelimental rationale for TEX,
Transboundary conduct can also be deduced fromprtheiple ofnon-discrimination It
requires states to treat internal and external reually without discrimination when
applying laws, standards and procedures. Associattds is theprinciple ofequal accesdt

is aimed at providing the public in neighbouringtets equal opportunity as nationals to

2 Though Rio principle 2 is unqualified on the sétyeof impacts, thelrail Smeltercase limited the
consideration to “serious” consequences. “Signifitaé now the preferred term, see Craik:60-2
83 Craik:62

*BBR:147-9

®*BBR:138

% Craik:120
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information and to act before administrative auities and courts. These principles do not
oblige a certain level of performance. Where a tgtsenvironmental laws are weak, the
same weak rules apply to transboundary harm amigfopartieS’ Non-discrimination is not
mentioned in the Rio Declaration. Given its comsisendorsement by the International Court
of Justice (ICJ), it can probably be assumed trelteéady reflects international 1.

The harm principle is widely taken as an indiretianale also for domestic EA; without a
general system of prior assessment that screeds\alopments for eventual transboundary
effects, a state can hardly be seen as actingduittdiligence® Domestic commitments are
also supported by the internationalization of theinment contained in sustainable
development; states now have wider duties to pretedronmental values that used to be
seen as their internal affairs, at least in issiésommon concern®® EIA itself however has
gradually evolved as a principle in internatioraall Early roots can be found in the 1972
Stockholm Declaratioft while explicit reference to EIA appeared for thstftime in the

1982 World Charter for Nature. During the 1980s, ititstrument rapidly gained acceptance in
a growing number of countries, international orgations and conventiori§In Rio principle

17,the principle of ElAhus is expressed in unqualified and wide terms:

“Environmental impact assessment, as a nationauiment, shall be undertaken for
proposed activities that are likely to have a gigant adverse impact on the
environment and are subject to a decision of a ebemp national authority”

The increased emphasis on the role of the pubEcAns rooted in an emerging consensus
that public participation is crucial in environmahtlecision making. Rio principle 10 calls
for states to encourage public participation of €ahcerned citizens [...] by making

" BBR:152 and 304-11,Craik:55-9

** BBR:305

%9 Some authors like Atapattu:273-7 argue that tiseseseparate principle of prevention, independéttie
internationalized harm-principle, from which done&A can be deduced more directly. Ref also Kawvar
2002:189.

0 Atapattu:7, BBR:128-30

" Principle 13 and 14

"2 Connelly, Ebbesson, Atapattu:297-308
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information widely available. Effective accessudigial and administrative proceedings [...]

shall be provided.”

Theprecautionary approach or principlean be found in Rio principle 15 and numerous
other instruments. While its implications for thegautionary conduct of decision-makers
have been widely debatédithe legal consequences for EAs may seem moreg/stimirward.

In order to make a judgement about the need fargoiteonary measures, the EA must
provide information about the degree of “scientdertainty” in predictions. An explicit and
proper treatment of uncertainty in EAs thereforeasonly an issue of best practice; it is also

a legal commitment.

Finally, the principle of integratiorshould be mentioned. Principle 4 of the Rio dextlan
states that “environmental protection shall coasgitan integral part of the development
process and cannot be considered in isolation ftbrfihis has been particularly used as a
mandate for SEA?

The principles briefly introduced give basic direns for international and domestic EA
obligations. Each of them has its advantages asatidantages. For example, the principles
of non-discrimination and equal access focus oractgd individuals as opposed to states in
the harm principle. But only the harm principle ¢@nthe basis for reciprocal obligations
between state’s. The principles are starting points for further ifiedtion in law and can be
combined in the same instrument. That will givemthee more binding form and make them
operational through more elaborated procedurés fér example not enough to establish a
duty to exchange information; issues like whatinfation should be exchanged, when and to

whom must be clarified.

3 See for example BBR:159-64
" Craik:156
" Craik:82
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3.3 EA provisions in international treaties

3.3.1 Specialized EA instruments

Provisions on EA are mostly integrated into tresatieat are part of particular regimes. The
1991 Convention on Environmental Impact Assessmenflirmasboundary ConteXEspoo-
convention) is the only convention in internatioteal with EA as the primary purpo&elt
has set the standards for numerous other instrgnaeit will therefore be described more in
detail. In the Arctic contex@The Arctic EIA guidelinebave the same specialized focus.
The 1991 Espoo Convention

The Convention is part of a broader UNECE regim@mvention of transnational harth.
Accordingly, its objective is to “prevent, reduagdecontrol significant adverse transboundary
environmental impact from proposed activitié$States must establish a national EIA system
for implementatiorf° In this way minimum requirements also for domekii& are defined.

The transboundary situation it accounts for isdlassical between the territories of state
parties®! impacts “exclusively of a global nature” are nutluded® The scope thus is
narrower than in the harm principle and excludeNABoth as affected areas and origin of

harm.

The treaty is signed by all the relevant Arctidessahat can become memb&3hough
Iceland, Russia and USA have not become partiesetbountries at least have the obligation
to “refrain from acts which would defeat the objant purpose of the treat{”.

"® Craik:102

" Koivurova 2002:ch.V, Schrage 2008.

8 UN Economic Commission for Europe has five conigerst on air pollution, EIA, industrial accidents,
transboundary waters and public participation.

art 2(1)

80 Art 2(2).

8 States do not have to be adjacent. Due to thenidation of the discussion here to development&énAO
itself, it is only considered between the AO colestiates.

82 Art 1(viii)

8 An amendment still not in force, opens up forldl member states to accede the convention. This wil

eventually make it a global EIA-treaty.
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The impacts to be evaluated are environmental, mgdinst of all changes in biophysical
factors and human health. Only indirect effectsocio-economic conditions and cultural
heritage shall be included when caused by inii@physical impact§® The major procedural
steps can be summarized (ref fig 1.2):

ScreeningThe first criterion for initiating a TEIA is that project must be covered by the list
of activities in annex |. This mostly containsigities on land. Some marine-related exist,
like trading ports, offshore hydrocarbon productioihand gas pipelines and storage facilities
for petroleum. Activities are only subject to TEifAt is likely that significant adverse

impacts can occur in other staf84f the parties cannot agree whether there transtieny
impacts may occur, they can use an independenirjngpmmissior’ Activities not listed

may also be subjected to a TEIA if the states agbeaeral criteria to assist in determining

whether impacts are “significant” are provided $och discussiors.

Scoping There are no explicit references to scoping arsilens about the content of the EIA-
study, like its terms-of-reference. This is uphe tlomestic EIA system. States that have
national scoping will however meet the obligatidrearly notification more easily than those

without &°

Environmental Impact ReporThe minimum contefit is very similar to the UNEP
principles. Both require the development of altéues only when “appropriate”. If

alternatives are required in national legislatioshould also be included in a TEYAthough

8 Vienna convention article 18

8 Art 1(vii)

8 Art 2(2). This double criterion is a different usilistings than in the EU EIA directive, whichoires listed
activities always to be assessed.

87 Art 3(7)

8 Inclusion of other activities can be agreed oaseeby-case basis (art 2(5) and Appendix lllper
established in an agreement by an additional prigtor an additional criteria-set (art 2(9) aand 8)

8 Schrage:39

% Appendix II

°! Craik:139
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other considerations also can make reasonableatiezs required. Unlike the UNEP

principles, indirect, cumulative and long-term irofgaare not specified as necessary.

INITIATION BY INITIATION BY
THE COUNTRY THE
OF ORIGIN AFFECTED
COUNTRY
(Art. 3.7)
application NOTIFICATION (Art. 3.1, 3.2)
stopsifthe  [4] PUBLIC
affected PARTICI-
Party is not CONFIRMATION OF PATION
interested in PARTICIPATION TO THE (Art. 3.8,
participating APPLICATION OF THE 26,2.2,42)
CONVENTION (Art. 3.3)
—» may
L — TRANSMITTAL OF THE ] include
INFORMATION (Art. 3.5, 3.6) one or
more
rounds

PREAPARATION OF EIA
|| DOCUMENTATION (Art. 4/App. 1) |

DISTRIBUTION OF THE EIA
DOCUMENTATION FOR THE
PARTICIPATION OF AUTHORITIES
AND PUBLIC OF THE AFFECTED
PARTY (Art. 4.2)

CONSULTATION BETWEEN PARTIES (Art. 5)

FINAL DECISION (Art. 6.1)

TRANSMITTAL OF FINAL DECISION
DOCUMENTATION (Art. 6.2)

If Parties
so deter- \ 4
mine

POST-PROJECT ANALYSIS (Art. 7.1/App. V + Art 7.2)

Fig 3.1Main procedural steps in the Espoo Convention (2086)

Transboundary collaboration and public participatiol he Espoo Convention establishes
procedures to meet the general obligations of isatibn and consultation, placing the
responsibility first of all on staté$.This is envisaged to be done in interplay with-state

9 Art 3-7
22



actors. The public in the affected state shallnvelved in the EIA procedure itself, both in

the preparatory phase and the review of the’EIS.

Final decision:States shall enter into consultation before d fieaision?® The state of origin
shall take due account to the outcome of the ElA@mments received. Afterwards, the
affected state(-s) shall be informed about thd fileagision “along with reasons and

considerations on which it was baséud”.

Follow-up: The parties shall determine whether a post-pr@eatysis shall be carried out. In
cases where they agree to do, monitoring to ideatiVerse transboundary effects is
recommended. A positive finding shall lead to cdiasions on measures to reduce or

eliminate the impact

It is relevant for the situation in the Arctic tltae Espoo convention encourages bi- and
multilateral agreements between states that mdydaanore stringent measures or means of

implementatior?’

The 2003 Kiev Protocol on SEA (SEA protocol)

Parties to the Espoo-convention shall “endeavapiy the principles of EIA to policies,

plans and programs® With the SEA protocol, a legally binding instrumhemerged with a
content that is more appropriate for this levehsessment. It applies “without prejudice”

to both the Espoo and the Aarhus conventi8hSince there are no provisions about its
geographical coverage, one implication is thalsib &xcludes ABNJ. Norway is the only
Arctic coastal state that has become a party, vasddenmark has signed it. It has not entered

into force yet.

% Art 2(6), 3(8) and 4(2)

%At 5

SArt6

®Art 7

" Art 2(9) and 8. Ref 5.2.2 below

% Art 2(7)

% Preamble and art 15

1% The 1998 UNECE Convention on Access to InformatRublic Participation in Decision-making and Aczes

to Justice in Environmental Matters
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SEA is mandatory for certain draft plans and progand is recommended for policies and
legislation!®* A major difference compared to the Espoo converisdhat the protocol is
mainly about national SEA systems, with additioc@tsiderations of transboundary proce-
dures'® In transboundary cases, the principle of non-disioation is clearly stated “for the
relevant provisions” on public participatioff. Another difference is that the interests to

consider have been narrowed with socio-economi@atgbeing completely excludél.

The field of application is complex, reflecting thigher level of assessment and many
criteria (fig 3.2). SEA shall be carried out focs®al plans and programs within i.a. fisheries,
industry including mining, transport, water manageiand tourism. This applies only when
the plans and programs “set the framework for gitigvelopment consents” of projects listed
in the Espoo convention. Similarly, SEA must beentaken if the plans and programs set the

framework for a list of projects that require Elécarding to national legislation.

Scoping shall be included in SEA-arrangements. Hewepublic participation in this phase
is optional, and no publication of a scoping refp®required. The provisions for public
participation in general are inspired by the Aarboisvention and give environmental and
health authorities a clearly defined réféThe other steps in the procedure resemble the

Espoo convention.

191 preamble, art.4 and 13
%2 Art 10.

103 Art 3(7)

104 Art 2(7)

195 Compare for example art 3 and 8 with the Aarhusseation.
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Fig 3.2: The screening process in the SEA protocol
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The 1997 Guidelines for EIA in the Arctic '

The development of the Arctic EIA guidelines mustdeen against a background of several
commitments from the Arctic states. Already in 19@ik Arctic states declared that
“management, planning and development activitieshvimay significantly affect the Arctic
ecosystems shall [...] be based on informed asses$smktheir possible impacts on the
Arctic environment, including cumulative impact§” After the adoption of the Espoo con-
vention, there were high expectations that allAhstic states would ratify it soon, and the
prospects of getting a pan-Arctic EIA conventiorrevamong the inspirations for their deve-
lopment. Their free-standing status under a seftdallaboration makes them different from

other guidelines elaborating on treaty provisiong elearly non-binding.

A central aim of the guidelines was to raise isghasare unique to Arctic assessments.
Arctic-specific thresholds and significance cridéeare for example recommended. Another
example is the approaches meant to overcome thaabdss of engaging the public in sparsely
populated areas with indigenous populations. Téwstsoundary practices recommended in ch
11 go a little beyond the Espoo convention on isgilke joint study or steering groups and an

inclusive approach to participation, particuladyvards indigenous groups.

The guidelines should be “applicable across diffejarisdictional boundaries and in

different EIA processes” by “providing suggesti@ml examples of good practice to enhance
the quality of the EIAs and the harmonization oAl different parts of the Arctic”. It is

thus interesting to note that thy elaborate ostalps in the EIA procedure, apart from
decision making. This underlines the Arctic stateseptance of a basic uniform structure of
the EIA process® The guidelines are among the most elaboratedhiatienal instruments,
reflecting the more demanding domestic EIA requists in the Arctic regiof?’ Still there

are shortcomings relevant for the AO like the diief introduction of SEA and the lacking

attention to international spaces.

196 see Koivurova 2008.
197 Koivurova 2008:153
198 Craik p107

199 |bid p162
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3.3.2 The 1992 UN Convention on the Law of the Sea  (LOSC)

The LOSC'’s basic objective is to establish a “legaler of the seas and oceans” that i.a. shall
ensure both utilization and conservation of thesiources:® It was an important milestone
when the treaty established that “states havelthgation to protect and preserve the marine
environment™! This is the context for article 206 on “assessnoémibtential effects of
activities.” The article has a very broad scopedigrring to “planned activities” in general
terms, opening up for both strategic and projemrded development in all sectors. Similarly
it does not qualify the obligation according to itiare zones, like LOSC often does; it
establishes a general obligation that applies ewseye, also for activities beyond a state’s
own maritime zones which are under its jurisdictilthe vessels. All relevant Arctic states,

except the US, are parties to the LOSC and bourttibyransnational obligation.

The duty to assess applies when there are “realsogaiunds” to believe that significant
harm will occur. The requirement of reasonablemleEs not eliminate the obligation to
conduct an assessment; instead, it “maintains pattde standard for the determination of
the threshold”, similar to the test of significarinescreenind® When this threshold is met,
states shall carry out the assessment “as faraaigable”. This most likely refers to the
differentiated responsibilities of states oftenrfdun LOSC and gives states leeway in
determining the level of detail and depth in theeasment'® Additional leeway is given by
the duty to “assess” instead of making an EfATwo elements of an EIA still can be
recognized; “planned” activities establishes th&t prior assessment, whereas the reference
to article 205 provides an important minimum reguoient for participation of “all States”.
Such unelaborated EIA commitments were a commoctipeain environmental treaties
before the Rio Conferend& The framework-character of LOSC however givesestand

international organizations a wide mandate to natgtnore detailed obligations.

10 preamble

M1 Article 192, further developed in art 193 and B84general provisions for part XII.

2 Craik at 98-9

113 Ref the common and differentiated responsibiliipgiple (Atapattu ch 5), later expressed in Rimgiple 7
114 According to Craik:98, a draft of this article fnoNorway proposed to file an “environmental impact
statement”. This term is used in the most centtat@bligation of the US NEPA, an important inspicat for
EIA at the time of the negotiations. A more speaigianing thus may have been considered, but rdjeete
section 4.2.2.

% bid at 99
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3.3.3 The 1992 OSPAR Convention

The OSPAR Convention implements and elaborates@®Q.for the particular purpose of
protecting the marine environment of the North-Egfdntic against adverse effects of
human activities® This includes a sector of the Arctic Ocean stietgho the North Pole.

All eligible Arctic states apart from Russia aretjes '’

Unlike most regional seas conventions, OSPAR costad explicit EA provisions: The
treaty text has an indirect requirement of TElAa@imilar procedure when pollution from
one party “is likely to prejudice the interests”ather parties. The only procedure prescribed
is that the parties shall try to negotiate an agesg, eventually with assistance of the
OSPAR Commissiofr® In the annexes there are other implicit EIA primris. One concerns
derogations from the general ban of dumping ofgbetim installation$?° Assessments also
are needed in support of decisions on necessarguresato safeguard against harm to marine
ecosystems and biodiversity. Such measures slcalldia the CBD obligations of developing
“strategies, plans and programmes”, but no referémmade to the SEA provision in CBB.
OSPAR also has provisions and considerable ae$vin other EA-related instruments. The
parties shall assess the quality status of then@a&mvironment, supported by collaborative
monitoring and assessment-relevant resefokssessments shall include evaluations of the
effectiveness of measures taken “and planned”,teadiny supported by compliance

monitoring*?®

16 This general mandate and art 7 allows OSPAR tasetdefault authority for new unregulated adéigins
long as it does not conflict with other conventi@msl international organisations. NEAFC, IMO anA E8e
particularly relevant in this regard.

17 canada and US cannot become members (art 25)abute invited as observers (art 11). Article 26(@ns
the possibility of inviting new members, with a @sponding adjustment of the maritime area covbyettie
convention.

118 Ref Appendix 1 in Craik.

19 Art. 21(1) and (2)

120 Annex Il art 5(2)

2L Annex V art 2, ref also CBD art 6 and 14(1)(b)

122 Art. 6 and Annex IV. Quality Status Reports werstfpublished in 2000 and are now under prepaidtio
2010.

123 Art. 6(b), annex | art. 2
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3.3.4 Biodiversity-related conventions

The 1992 Convention on Biological Diversity (CBD)

“The conservation of biological diversity is a commconcern of humankin* and as such
one of the important limitations on states’ envirantal self-determination. A primary
concern of the CBD is to ensure that biodiverstiaken into account in states EA systems,
not to elaborate details in procedut&sThe jurisdictional scope comprises both AWNJ and
ABNJ.F

Following article 14 on “impact assessment”, parshall introduce appropriate procedures
for EIA of plans and SEA of programmes and politlest are likely to have a significant
adverse effect on biodiversity. Most commentarethis article emphasize its highly
qualified nature and the lack of requirements fseasment content and proceddfé3he
underlying assumption however is that “the actuatiatities of conducting the EIA will be
addressed in domestic legislation and throughdy#dtregional and multilateral
instruments™?® As long as a state has an existing EA system ateirenstrated capacity to
conduct EAs, the obligation to incorporate biodsigrconcerns is strengthen&d All the
Arctic coastal states have demonstrated this cp&ibdiversity issues therefore should be
expected to be accounted for in their EA systerhs. 8xception is the US that has not ratified
CBD.

124 CBD preamble

125 Boyle:41, Craik:100

126 Art. 4, see also art .14(1)c

127 Boyle:40, Koivurova (2002):220, BBR:167 and 61feTatter notes that we must “look more into the
implementation process than the textual analyste@fConvention’s provisions in order to measuse it
contribution to conservation of biodiversity”

128 Craik:100

129 |bid. According tohttp://www.cbd.int/impact/problem/almost all parties have legislation on EIA, abloaif

of them on SEA. Only one and three parties, respygt have reported not having an EIA and SEA@oliThe
high number of reporting to the convention on d@rislan indication that most states find it “po&sitand
“appropriate” to include biodiversity issues initheA systems. The CBD-website also reports thatyrsates

have strengthened their EA legislation and pracaticen implementing art 14. (accessed 8 May 2009)
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Voluntary guidelines have been made for how statekinternational organizations can
incorporate biodiversity concerns into their EAtinsnents and proceduré®.The EIA
guidelines follow the internationally accepted mdaral steps with a particular attention on
screening and scoping. The SEA guidelines are mjpea towards different approaches. The
guidelines also emphasize that biodiversity isvaté for all types of impact assessments in

order to capture the many functions of biodiverity

An open-ended working group established in 200&u@BD shall consider how states can
assess biodiversity impacts in ABK3.Its mandate includes developing scientific and
technical guidance for the implementation of EIAI@EA. The absence of operational
procedures for assessing biodiversity in ABNJ hss been identified as a regulatory gap by
a working group under the UN General Assembly (UN@Ad may become a theme in its

further work*33

Conventions on conservation of nature

Several conservation conventions have indirectireqents for EAs or related instruments.
The 1979Convention on the Conservation of Migratory Speoiféd/ild AnimalgfCMS) is
particularly relevant in the AO where a numberishf mammals and birds use the area only
in summer. It can apply to the whole geographiaabe of a speci&¥, but its importance in
the AO is reduced since only Denmark and Norwaytlseeonly full parties® The parties
have emphasized “the importance of good quality &l SEA” as tools for implementing
several articles that imply a need to anticipat gredict effect$® The 1971 Ramsar

Convention on Wetlands of International Importaespecially as Waterfowl Habitapplies

130 COP 8 Decision VII1/28 with guidelines in annexdsis underlined that the guidelines are “notieical
manuals on how to conduct a biodiversity-inclusigsessment study” (page 6)

131 The EIA guidelines mention social impact assessspéealth assessments and trade assessments.
132 CoP 9, decision 1X/20

133 Koivurova and Molenaar:39-40.

134 Art 1(f) and (h)

135 See appendix 1 for details

136 Resolution 7.2 adopted at COP 7, Bonn 2002. Tteles identified where EA is relevant are 11(2) on
avoiding species becoming endangered, article)ld(dprotection of appendix | species, 1V(3) aajidn
AGREEMENTS concerning appendix Il and other speaiabthe interpretation of conservation status @tieg
to art I(1)c.
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to wetlands in the coastal areas of the Arctic @basates, which are all parties t9'it The
Ramsar-parties have agreed to “ensure that anggtspjplans, programmes and policies with
the potential to alter the ecological characteweflands on the Ramsar list or impact
negatively on other wetlands in their territorye aubjected to rigorous impact assessment
procedures and to formalize such procedures [:*®[The parties to these conventions took
part in the elaboration and review of the biodiitgrguidelines under CBD and

recommended their use.

The 1973Agreement on the Conservation of Polar Bess® requires the parties to establish
some kind of prior evaluation procedure for propbaetivities that may affect “ecosystems

of which polar bears are a part®®

3.3.5 The 1992 UN Framework Convention on Climate C hange (UNFCCC)

Assessments are used for a variety of purposé®inlimate regime established by the
UNFCCC, including mitigation, adaptation and finglithe most effective measures that also
avoid negative side effe¢f& With the focus here on assessing effects onntaieaament,
assessments for mitigation and reducing negatile affect*! are the most relevait. Both
these purposes are covered by art 4(1)(f). Thelais written in the same tradition of
unelaborated EIA obligations as CBD, and with thee objective of incorporating climate
change as “common concern of humankifithhto domestic assessmefifsLikewise, it can

be argued that this is feasible and therefore #igailon for parties with a demonstrated

137 Art 2(1) restricts its jurisdiction to wetlandsthin the territory of a party.

1% Resolution VI1.16 of the COP

139 Art I1. See Koivurova 2002:158.

140 5ee for example art 3(3), 4(1)(b), 4(2)(b) and 4(Be global assessments conducted by IPCC coralline
these purposes.

141 An example concerning bioenerdytp://www.eea.europa.eu/highlights/suspend-10guerbiofuels-target-

says-eeas-scientific-advisory-body

142 Adaptation assessments study “effects of the enwient on society” with risks and vulnerabilitiescentral
issues. Much of the assessment efforts under UNF&§He@ to be directed towards adaptation, see &ompbe
http://unfccc.int/2535.phpThis is highly relevant in the Arctic, though reotentral part of the discussion here.
143 UNFCCC preamble

* Craik:99-100
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assessment capacity How, is almost completely up to the state tddecThe low

precision may be explained by the fact that ifisast meaningless to link individual actions
to direct, localized effects of climate change. flHealuces the rights and need for other states
to be notified and consulted according to preaigest*® Further, it can be argued that the
substantive mitigation goals of the UNFCCC firstatifwill be achieved by other measures
than case-by-case examination of different devetysl*’ As long as these are met, states
have a large leeway in defining their approachée. drticle therefore can be read as a
recommendation of SEA (ref “policies”) as a usddl for states in developing cross-
sectoral climate strategies. No guidance matedaaldeen developed on how it can be

practiced*®

3.3.6 Sectoral regulations

In addition to the many cross-cutting EA obligas@xamined above, additional provisions
can be found in regulations for specific sectorenikthe literature reviewed, EA in sectors
seems only partially examined. It will require @&ger investigation into sectoral instruments
and practices to establish the content of suctsassnt obligations, discuss differences and
similarities with EIA and SEA and how overlappingligations can be interpreted. Some

results still are provided.

Fisheries

General objectives, principles and responsibilf@snanagement of living marine resources
are established in LOSC. These are specified id®9& agreement on straddling and highly
migratory fish stock$® and regional fisheries bodies like NEAFC, whichers a sector of
the AO. None of these conventions have expli¢érences to EIA, and the words

145 |bid p.162. Note also how the principle of comnimn differentiated responsibilities is reflectedotighout
art 4.

148 |bid p.170. Note that harm to biodiversity and tharine environment as a contrast can be locakined
attributable to individual actions .

147 Kyoto protocol art 3(1) and 2(1)

148 Mail reply from UNFCCC secretariat 7 Aug.09.

149 Agreement for the Implementation of the Provisiofithe United Nations Convention on the Law of Sea
of 10 December 1982 Relating to the ConservatiahManagement of Straddling Fish Stocks and Highly
Migratory Fish stocks
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assess/assessment are hardly used despite theirorouse in fisheries managemé&tit.
Nevertheless, the whole regime is based on congilaf scientific data and use of
assessments for various purposes. Core activitehsde:
» establishing the total allowable catch that avamdsr-exploitation and produces a
maximum sustainable yieftt
« establishing selective regulations and evaluatiedy effects on fisheries resourt®s
» assessment of impacts of fisheries on associatsiespand their environment, and
adoption of plans or measures to mitigate thesadtsp®
» conservation and management measures for new tmratqry fisheries that limit
exploitation until there is sufficient data to asséhe long-term sustainability of
stocks>*

New and exploratory fisheries are highly relevamtthe Arctic as fisheries expand into new
areas with limited knowledge about the biology @y target stocks, the ecosystems and the
effects of fisheries. The UNGA has recommendedsséss” whether bottom trawling has
significant adverse impacts on vulnerable mariresgstems. The results of the assessments

shall be used to prevent or avoid such impactSaniirther management>

Shipping

LOSC also establishes a framework for regulatioshiping that includes assessmeénts.
That could in principle be applied to single shipsdf a risk of harm is likely. However, it
seems more in accordance with the principles feigadion if applied to shipping routes and
new developments. Further, art 211 contain sewedalect EA obligations to support the
need for regulations that can prevent pollutionc@dingly, art 234 should imply a duty for
the Arctic coastal states to assess if major hamacise from shipping before eventually

imposing unilateral restrictions on shipping in-m®vered waters. Though not examined

1%0The 1995 FAO Code of Conduct uses these terms freayaently.

151 UNFSA art 5(a-b), ref. LOSC art 61(1-3), 62 an@(1)a

1521 OSC art 62(4), NEAFC art 7, 4(2) and 14

138 UNFSA art 5(d-e), 6(3)d, 7(2)d and f, ref. LOSE&it(4), 62(4)b and 119(1)b.
154 UNFSA art 6(6)

155 UNGA 2006, para 83-87.

%6 Art 206
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properly, the general impression is that therenarexplicit EA provisions in the IMO-

conventions.

Offshore hydrocarbon activities
There are no comprehensive global regulations emtfshore hydrocarbon industty. Parts
of the activities are regulated by some global emtions™>® and may also be included in

regional ones like the OSPAR and Espoo conventions.

The 2009Arctic offshore oil and gas guidelinggere for the first time elaborated in 1997 in
parallel with the EIA guidelines and also includgd. Following the Arctic Oil and Gas
Assessment, the 2009 AC ministerial meeting adoatird versiort>® This indicates that

they have been used and achieved a better influbaocethe EIA-guidelines.

The guidelines are explicitly referred to as nondng, “intended to encourage the highest
standards currently available” consistently appietbss different regulatory systeMs.
Geographically they apply to the wider Arctic ameastly used in the AC reports, with no
specific reference to any maritime zon@sThough regulatory authorities in the Arctic states
are the primary users described, they are appgnattdhded to influence the whole offshore

industry regardless of nationality.

SEA of proposed policies, plans and programmesfarase first time included in the 2009
offshore guideline$®? It is recommended particularly for addressing alative effects on a
regional basis, for example when considering ogenegw areas for exploration. No specific
methods are provided; the general description@BIA process and content seemingly is

assumed sufficient. The description of impacts aosep the natural environment, socio-

157 Koivurova and Molenaar :25, LaFayette: 273.
18 petroleum is covered by the regime governing Ahea”. MARPOL 73/78 applies also to platforms. Fue
decommissioning phase, the London convention (B5j2in dumping and IMO guidelines in resolution
A.672(16) are relevant.
%9 AC 2008 and 2009.
10 AC 2009:4.
%1ibid p 4-5
%2 bid p16
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economic conditions, indigenous cultures as wetlaslicts with other human activitie&®
Though not structured in a systematic way or elaieor much, the typical steps in an EIA
procedure and content of an EIA report are ideattifiOne adjustment to the petroleum
industry is that risk analysis is seen as a paBlAf It is also worth highlighting the high
importance given to the follow-up phase. Monitoringmpliance audits and continuous
management of risks and impacts shall lead to noadibn of operations, eventually also
shut-down.

ISA regulations of deep seabed mining **

The Area is managed as the common heritage of madki the ISA on a mandate from
LOSC and its 1994 Implementation AgreemEnStates have rights to certain activittés,
but mineral resources including petroleum can delyextracted according to regulations set
by ISA'®" Despite high expectations, no commercial explioiteof these resources is
expected in the near future for technical and ecoaoeasons®®

LOSC requires both ISA and flag states to adopt@pfate “rules, regulations and
procedures” to protect the marine environment efAhea'® This includes a mandate for
ISA to prepare “assessments of the environmentgli¢ations of activities in the Area” and
rules for the activities’® ISA has made EIA-regulations for two types ofaties in the

exploration phas®’ but not for the exploitation phas&.

183 |bid p 13 and 17

%4 eGurun

185 .0SC art 136-7, art 156-7 and “Agreement Relatinthe Implementation of Part X| of the United Nai$
Convention on the Law of the Sea of 10 DecembeR 1@@h annex)”

186 OSC art 138, 112(1) and 143(3)

17 LOSC art 137(2)

188 | eGurun 2008

189 Art 145, 209 and 215

0L 0SC art 165(2) f and d

" Integrated in regulations of 1) polymetallic nagiiand 2) polymetallic suphides and cobolt-rich
ferromanganese crusts. Other activities, like petrm extraction, have not been addressed yet.

1721 eGurun section 4.3
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What is more interesting than the details of thregilations is the approach taken towards

the very limited knowledge about the deep oceaaisrttake accurate assessments almost
impossible. ISA tries gradually to fill these kn@dbfe gaps by taking an active role towards
the scientific communitfy® and by imposing obligations on contractors towéeldata from

their initial explorations/* Data are synthesised in open data-bases. ISAtsman early

stage of collecting data for establishing the emvinental baselines to be used when assessing

potentially harmful effects in the future.

Ship-borne tourism

The tourist industry is not regulated by any conikem though its shipping activities are by
several IMO-instruments. Some international orgations have adopted non-binding
charters, guidelines and internal industry starsléwd promoting sustainable touristi.

From general descriptions, it seems that noneavhtimclude provisions on EA.

3 LOSC art 143(1) gives ISA a mandate for both catidg and coordinating research. A particular ensfgha
shall be paid to research related to the envirotah@npacts of activities in the Area (Art 5(h)Amnex to the
Implementation agreement)

174 A proposed plan of work for exploration shall indé an EIA and a programme for baseline environatent
studies (Art 7, Annex to Implementation agreement)

"> Molenaar 2005:18-27
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3.3.7 Other relevant agreements

The 1991 Madrid Protocol on Environmental Protectio  n under the Antarctic Treaty
Comparisons with the Antarctic treaty system akevent because of the similarities in
environmental conditions, the increasing marinévaiets and shared commitments to high
environmental standards. As a regime for an intemnal space, certain aspects are of
particular relevance for ABNJ in the Arctic.

The Antarctic EIA provisions are the most detailethternational treaties beside the Espoo
conventiori’® They play a fundamental role in the environmeptatection system for
Antarctica. All areas south of &8 are included, and all changes in any type of goaental

and non-governmental activities are covered exiiglping, sealing and whaling’

The protocol subjects all activities to assessnEm. screening determines how thoroughly
the impacts must be assessed by establishingdiffeesnt types of EIA (fig 3.3). The
Comprehensive Environmental Evaluation (CEE) hagtlbst detailed provisions for the
content of the report and detailed procedural requénts. Draft CEEs “shall be circulated to
all Parties, which also shall make it publicly dahie for comment™’® This is a remarkable
attempt to make a procedure for global participatiothe management of a global common.
The right for all parties to designate observertfvicomplete freedom of access at any time
to any or all areas of Antarctica” is another mex$ia that is being used also in EIA follow-
up’® There are several provisions that impose monigoasa means of keeping impacts

low 180

'7® Craik:101

7 Art 8 of the protocol. Ref also annex 2.

178 |bid art 3(3). For the IEEs, states have the aliim to provide an annual list of what they haxedpiced and
make them available on request.

179 |bid p.203.

180 |bid p.191
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Figure 3.3: EIA process under the Antarctic envir@ntal protocol (Bastmeijer and Roura

2008)
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Other conventions
Several other treaties may also be relevant foriBAlse AO. These cover areas like whaling,
dumping, industrial accidents, bi- or multilatecallaboration in parts of the AO and

participation of indigenous peopté&s

3.4 EAn international judicial decisions and cust omary law

Disputes over commitments to undertake TEIA hawvenkan element in at least five cases in
international court$®? Their significance as independent sources of &ilgations is

limited. One clear conclusion nevertheless is thate is no dispute over the existence of a
TEIA-obligation when projects have environmentapauts beyond the state of origin. “In
large parts this is due to the presence of treaggth obligations, but [there are indications
that] even in the absence of specific EIA obligasioboth states and international courts have
an expectation that prior assessment will be uaeri’!®® Instead, the parties have
disagreed on the nature of individual and overlagmbligations and whether or not
satisfactory EIAs have been undertaken. Parties havargued that elaborated EIA
provisions should influence the interpretation wibéguous provisions. To which degree that
is possible is still not clarified by the cas&§.Neither has the content of EIA been clarified
authoritatively*®®

EA has developed into a principle of internatidiaat.'®® It is not so evident if it also is an
obligation in customary law, opposable to statdesmthey persistently object. Philippe
Sands has contended that “There is considerabfwsujpr the view that EIAs are required

as a matter of customary law, particularly in resé activities which may cause trans-

181 Koivurova 2002:374-92 has a list of instrumenisated for their relevance in assessing statioimatystrial
activities in the whole Arctic. | have excludedaties concerned with land and watersheds and tqseable
only in regions within the Arctic.

182 Atapattu:333-44, Craik:111-20.

183 |hid:119.

184 bid:120.

185 The most interesting seems to be the separatéofiy one judge about the obligation of continuous
reduction of harm. (Craik:114-5). Ref 2.2 above

1% page 34
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boundary effects*®” This view on TEIA is shared by Birnie, Boyle anddgwell*®®
However, there are different views on whether stheve an obligation to assess global
effects'® Further, only one of the sources searched exglidiscusses EIA for effects
wholly within states’ own borders. It concludestthias not an obligatiori?® In any case,
there is a decreasing customary obligation of Eémfsituations where impacts are

transboundary, via affecting issues of common caontepurely domestic values.

Craik explains some of the problems in definingeomry EA obligations?® His main
concern, however, is that “whether the norm hageael customary status is of secondary
importance where the norm itself lacks the necgssatail to influence behavior* That is
certainly the case for the discussions just refemone of the authors distinguish between
EIA and SEA. Neither are they specific about precasd content® Instead of relying on an
eventual customary obligation seemingly void ofstabce, it is better to use treaty

obligations to define the content of EA.

4 The legal status of EA in the AO

With the existing sources and the acceptance afytr@bligations in the AO (appendix 1) —
how far do existing requirements compel stateotalact EAs for activities in this ocean?
Some basic issues like where, when and for whichgees EAs are required can be

answered relatively easily by looking across tlstriiments. The more complex issues on

how to assess require more interpretation.

187 Quoted from Atapattu :347.

%3 BBR:169

189 Compare BBR:167 and Atapattu:308

19BBR:167

191 gection 4.5

192 |bid p124

193 Atapattu :377 on the participatory rights ass@tlawith EIA is one exception.
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4.1 Where and when are EAs required in the AO?

4.1.1 Geographical coverage

Some transnational EA norms apply to the whole AgQardless of jurisdiction. A basic
commitment to prior evaluation of potentially hathéctivities is established by the harm
principle. Somehow more specific, but still notdélg binding, is the principle of EIA as
expressed in Rio Principle 17.

LOSC art 206 takes this further as a binding tratisnal obligation to “assess” the potential
effects of planned activities. Even though there Iigen an evolution in assessments since
1982, one should be cautious in generally reinédimy this to mean only EIA and SEA; that
may not have been the intention of the partiesth@rother hand, the diligent duty of

applying “best environmental practices” means thit evolution influences what may be
seen as reasonable. For a particular state, ithdayp to assess will be judged from its
national practices and other treaty obligatibtist is reasonable to assume that at least all the
AC member states, probably all the states analyzd the capability to conduct EIA and
most likely SEA according to a basic understandihthe content of the instruments like the
UNEP guidelines. With this understanding, LOSC aorg the most important universal EA-
obligations on states in the AO. All the relevaates are parties to LOSC, with the vexing
exception of the US that has not even sigiie@he US on several occasions has asserted that
it considers LOSC apart from part X| as reflectingrnational customary law? If that also
includes art 206, the US may accept that customaaryon EA at least in the marine environ-
ment goes further than TEIA, or consider theséhtirbbligations as unimportant with its

own assessment capabilities.

CBD art 14 is the other important transnationatyebligation. Again, the US is the only
exception to universal ratification among the Arcelevant states. But as a signatory, the US
has certain minimum obligations to conform to tteaty.

1% Craik:128-129 .

1%*BBR:111

1% statement on United States Oceans Policy, March 98B, 1 Public papers of President Reagan 1983, a
378-379; 22 ILM 464
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Affected areas
AO coastal state High seas/Deep seabed
AO SEA- SEA-
g coastal protocol protocol
g state Espoo conv. LOSC
"g High seas/ CBD
'% Deep Deep seabedmining Deep seab. mining
et seabed

Table 3.1: The application of explicit EA obligats in international conventions to different
assessment-situations inside the Arctic Oceanshhded area illustrates domestic EA when
only a state’s own territory is affected, whereliother situations are TEIAs. LOSC and

CBD are transnational, applicable to all situations

While these treaties establish a transnationagabbn of EAs, other explicit provisions on
EA apply only to parts of the AO as illustratedable 3.1. In addition, indirect EA
requirements are found in CMS, Wetlands, UNFSA@®IPAR. The state parties to these
conventions will benefit from having EA legislatiand practices in place for their various

special purposes.

4.1.2 Threshold and values

It is a rather uniform understanding that an E&iggered when there is a likelihood of
significant environmental harm. The origin of thgnsficance threshold goes back to the
1939Trail Smelterarbitration. Provisions using it can be foundha tUNEP guidelines, Rio
principles 17 and 19, CBD and the Espoo conventiopractice, also LOSE’ and the
Antarctic protocol:®® The criterion contains elements of both probapiftit the harm to
occur, its magnitude or other characteristics aeditably a degree of value judgment. It
requires some sort of legal test and is not trivither from a legal nor a practical vieW.

197 Craik:133

19 Bastmejer and Rouka:182

199 Holder 2004:ch.4 discusses the legal complexiffesgnificance.
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The different thematic focuses of the conventicasirally mean that there are different
values that are to be protected from significambha he LOSC is concerned with assessing
whether “pollution or other harmful changes to mth@ine environment” may occur. This

open formulation should capture all environmentahinresulting from any type of activity.
The question rather is to which degree a duty $essmay be triggered when socio-economic
conditions are affected. It may be indirectly refézl in how changes to the marine environ-
ment are considered harmful by their secondaryceffen society. The CBD is concise in
ascertaining that an eventual duty of assessmémggered by effects/impacts on “biological
diversity”. The broad definition of this tefff! gives a comprehensive scope for assessments
of the biological environment. A transboundary asegent according to the Espoo

convention is triggered by likely impacts on biopiwal factors, human health, indirect
socioeconomic conditions and cultural heritage eDthterests, not linked to a significance-
threshold in precise EA provisions, include climelt@nge, migratory species, Ramsar-cites,
fish stocks and species and habitats associatigh@ries. The duty to undertake an
assessment comprises at least these values, vaighvill be important determinants for the
scope of individual assessments. Beyond that,sstatie assess whichever interests they want.

4.2 How should EAs be conducted?

The Espoo convention and its SEA prot6€oédre the only really elaborated treaty
instruments for EA in the AO. With the predominamé@inelaborated treaty obligations, how
far is it possible to define the content and precdsEAs?

4.2.1 Relationship between treaties
This raises the question whether more specificipiavs from one treaty can fill in for

general obligations in anothé?”

While LOSC and CBD mostly operate at the same lel/generality, the EA provisions in
CBD are more specific than LOSC; they have exptafierence to EIA/SEA, and later

20 Ref CBD art. 2
201 Referred to jointly as the Espoo instruments

202 Boyle 2007
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guidelines elaborate how biodiversity can be inoaaped into the general structure of EAs.
Since the EA provisions of CBD are in accordandd wie general principles of LOSC, they
can fill in for the particular purpose of assesdimgiversity?>> Further, the declarations of
the parties to the CMS and Wetlands conventionstpoiCBD as the vehicle for implemen-
ting their indirect EA obligations. CBD thereforeesns more important when it comes to EA
than the impression left from the many critical coemts to its general and qualified

nature®®*

Correspondingly, the Espoo instruments can filWlren assessments under LOSC are
transboundary, as they also can under GBMore specific procedures therefore must be
followed in TEIAs of “pollution/environmental harna@nd “biologic diversity” between the
maritime zones of Canada, Norway and Denmark,certain degree also of Russia and USA
as signatories of the Espoo convention. A corregdipgnqualified commitment also exists for
transboundary SEA’ Due to their specificity, the Espoo instrumentslddn principle have
the same function towards any other convention wigties conduct TEAs as a part of their

obligations. They can however only do so for thiiviies they covef’’

4.2.2 EA as a special legal term

The presentation in ch 2 reveals several charatitayiof the role, structure and content of
EA. The question is to which degree this has legalications. It has not had in customary
law; but could “EIA” and “SEA” have developed a si@ meaning according to Vienna
Convention art 31(4) that allows putting more fleshthese conceptual bones when
interpreting treaties?

Craik argues that EIA h&%® During the 1980s, the use of EIA proliferated. Boationally

and internationally, specialized regimes had depedo Thus it can be assumed that

203 OSC art 237(1) and 311(2)

204 Ref footnotes 127 and 129.

25CBD art 22(1)

208 Espoo convention art. 2(7).

27 Ref 5.1.3 below

208 Craik:126-7. Craik uses “EIA” as a common termEdA and SEA (p3). Here, it is clear from the cotte

that he means EIA.
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negotiating parties were conscious when they usedrgl terms like “assess”, or the more
technical term “EIA”. He concludes that “for thaseaties negotiated after the mid-1980s,
where the term “EIA” is used it should be interprkto include the minimum core of
procedural requirements in the UNEP EIA principlasess some contrary intentions can be
shown.”® It is not clear what he means with the “minimuone?, but he adds that the
approach still provides considerable scope to afitates to implement these requirements in

the context of their domestic systems.

Holder argues in the same direction both for EIA SEA° “Even accounting for substan-
tial variations between definitions of assessmadt@rrespondingly different laws on EA, a
generic legal form may be identifiediaracterized by:
» Ability to predict environmental effects
* Judgments of how significant effects are
» Consideration of alternatives
» Participation by experts and non-experts in thesssent process and discussions of
the design of the project or strategy under comatde
» Regulation of decision making by requiring the festithe EA to be taken into
account before consent is granted.
These characteristics can hardly be seen as cartingdthe UNEP principles. Rather they

emphasise what, in the words of Craik, may be ssahe core of them.

Caution should be made that such an interpretagiquires that the negotiating parties
explicitly have used “EIA”, “SEA” or correspondingprecise wording. In the AO context,

this is the case only for CBD and the ISA regulasiof deep seabed minift.

4.2.3 Conclusions on EIA
It seems that the UNEP principles can be seemasienum requirement for how to conduct
EIA in all zones of the AO. This conclusion is bd&® an interpretation of what is reason-

29 ibid
#0Holder 2004:12 and subsequent chapters. Her us@& ehcompasses both EIA and SEA (p1).
21 An understanding of the terms along these lineddcim principle be read into the Espoo instrumetd the

Antarctic protocol, but has little relevance siticey define an even more precise meaning.
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able for the particular group of “Arctic relevamsat®es” when discharging their obligation to
“assess” according to the LOSC. For biodiversigeasments according to CBD, it is a clear
conclusior’*? Because of the wide participation in CBD and tteaglikelihood for

biological resources to be affected by the mostaatevelopments in the AO, CBD may in
fact be the most important transnational instrunfi@nstructuring EIAs in the AO.

The more elaborated procedures of the Espoo caovemiust be followed in the particular
situation of TEIA between the maritime zones opitsties and activities included in its
criteria. There are differences from the UNEP pples, like its specific screening procedure,
the exclusion of indirect, cumulative and long-tesffects as mandatory impact categories
and more elaborated follow-dp® It should also be noted that both instrumentgatteer
unspecific about scoping, despite the high impaeanf this phase for the conduct of an
assessment and the efficiency of the EIA systemerd/the Espoo convention goes far

beyond UNEP, is in the detailed provisions on taasboundary procedures.

Indirectly, the Espoo convention also influencemdstic EIA in Canada, Denmark and
Norway, but it is no legal obligation to conduchuestic EIAs accordingly.

The Arctic guidelines have the role of adaptinguke of EIA to Arctic condition8* While
elaborating on the same structure as the UNEP ljugde the lower Arctic-specific
thresholds for screening and sensitivity-criter@iaportant. The two guidelines also go

further than UNEP principle 10 in emphasizing tbkolv-up phase.

4.2.4 Conclusions on SEA

The specialized SEA provisions in the SEA-protdwle minimal influence in the AO since
Canada, Russia and the US have not even signgdritiay, as the only party among the AO
coastal states, has the obligation to apply theopod both to domestic and transboundary
SEA. For other countries, the CBD guidelines prewide only specific SEA procedure,

which applies to all maritime zones in the AO. Fansboundary SEA between Canada,

212 Ref both “special meaning” and the biodiversitydgilines.
23 Ref art 7(2) versus UNEP principle 10. Note thdibfv up is voluntary in both provisions.
#14 Koivurova 2002:172
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Norway and Denmark, there is also a qualified @ian to use the procedures of the Espoo

convention for SEAY®

5 Gaps and options

So what are the gaps in the regime for EA in the &@l how can they be met?

5.1 Identified gaps

5.1.1 Accession to existing conventions and instrum ents

The LOSC and polar geography give the coastalsstapgimary, but not exclusive
responsibility in managing the activities in the AGis therefore interesting to see how they
have accessed (and implemented) the most impabawentions for EA. The US is in a very
special position by not being a party to any ostheneither the LOSC, CBD nor the Espoo
convention with its SEA-protocol. This raises doabbut its willingness to enter into binding
obligations to EA in the AO, both in its own mame zones, towards its neighbouring coastal
states and ABNJ. Russia is the other state thagggsng behind by not being a party to the
Espoo instruments. In addition, Canada and Denmuar kot parties to the SEA protocol.

This undermines the legitimacy of the AO coastallest having “a stewardship role in

protecting [the unique AO ecosystemt®.

5.1.2 Geographic/jurisdictional coverage

Domestic EA: Domestic EA is subject to the weakest obligatimngeneral principles and
customary law; the harm principle after all alseegi states “the sovereign right to exploit
their own resources pursuant to their own envirartaleand developmental policies"
Exactly where the borderline towards internatias@hmitments goes in practice is hard to

say; issues of common concern like biodiversity eimdate change should instigate

215 Espoo convention art. 2(7).
28 |julisat declaration
27 Rio principle 2
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assessments and may subject even a majority oélénvant developments to it. What is

transboundary may also be extensive in a movabtenenanvironment*®

The question then is how strong the obligationsftddSC and CBD are upon the five AO
coastal states for domestic EA. LOSC is the masegd and far-reaching, mandating both
SEA and EIA for any type of activity and any tydesavironmental harm. This is however
only an obligation if it can be seen as a reas@nditigent practice for these five states. As
long as they do not confirm this interpretatioraimore binding form, it will still be doubt

upon the issue, not the least how far they seesbkms as bound by more specific proce-
dures, like the UNEP principles. The more speaaliabligations of SEA and EIA for bio-

diversity are made clear under the CBD, but thech@stal states that are parties need to

recognize the content by implementing them intar thational EA systems.

The Arctic EIA guidelines surely imply a commitmdat domestic, Arctic specific EIA. The

harsh reality is that there is no indication tegytare being implemented.

TEA between states: An obligation to assess for activities that maynnather states
territories have a strong place in general prims@nd is also the clearest EIA-obligation in
customary law. The Espoo instruments potentiallyld elaborate these principles into
practical procedures between the coastal statibeiAO. This effect is limited by the lack of
ratification and the limited marine relevance foling from the project list§*®

Despite the scope of this discussion, it shoulcerteeless be mentioned that the Espoo
instruments may be used for environmental problenggnationoutsidethe AO. Their effect
in this regard is limited by the fact that partatijon is limited to UNECE members. The
Arctic environment thus can benefit from the ameedirio the Espoo convention being
passed, and the SEA protocol entering into foitwa; Wwill make them global instruments.
Further, several non-Arctic UNECE-states have mabime parties to the SEA-protocol (see

appendix 1). It is interesting in this context ttte¢g European Commission wants to apply and

218 Ref 3.1 above, last paragraph
#9Ref 5.1.3 below

48



promote SEA to incorporate Arctic impacts in Eur@pel share EA experience with the

Arctic countries?®

TEA and ABNJ: ABNJ is the major weakness in the geographical iames of the treaties.
LOSC and CBD in principle apply to these areas; iswnder discussion at least for
biodiversity??* The only more detailed provisions for ABNJ are emdevelopment by ISA,
but have little practical interest in the AO foethear future. ABNJ are also excluded from
the coverage of the Espoo instruments; impacts tipese areas arising elsewhere shall not
be accounted for. Neither are the instruments egiplie for assessing activities in the high
seas nor deep seabed. The lack of more specifimiea for ABNJ is a lacuna in the

international legal regime on the background oftthem principle.

Managing ABNJ contains a delicate problem: Wholgiepresent the common interests in
these global commons, particularly in assessménie2JS proposed in the 1970s that UNEP
could have such functiorf? and mandating international organizations like iSAne

possible approach. The EIA provisions in Antarctiemnonstrate another approach that
attempts to bring in views from states and theizens.

5.1.3 Gaps in sectoral coverage

LOSC and CBD apply to all sectors. That is notdase for the Espoo instruments and limits
their field of application. The listing of sectéfsand activities** are biased towards develop-
ments on land and only partly cover the likely eatrand future activities in the AO.
Fisheries may be subject to SEA; but since catcbfrfigh is not on any of the subsequent
lists (fish farming and some fishing factories amdjligations do not arise for neither
transboundary SEA nor TEIA. One implication of ttlighat the Espoo procedures cannot fill
in for fishery assessments under for example UNFSB#pping activities may be subject to
SEA through “transport”, but the next list estallis an obligation only for “trading ports”.
Tourism can in principle be subject to SEA, buttiwgrist developments included on the next

#20EC:4

221 Ref the two processes referred in 3.3.4 above.
?22 Koivurova 2002: 289-90

22 SEA protocol art 4(2)

224 |bid with annex | and I, Espoo convention anhex
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lists are of little relevance for the cruise indysheither is maritime tourism listed for TEIA.
Offshore oil and gas is the only maritime actiutitat seems relatively well covered both for
SEA and TEIA; it is explicitly mentioned togetheitlvpipelines, major storage facilities and

terminals.

5.1.4 Unelaborated and overlapping assessment oblig  ations

The predominance of unspecific and indirect EAgations is problematic (LOSC, OSPAR,
sectors). Parties to the respective conventiopsintiple can make obligations clearer by
amendments to the treaty texts, making guidelinetanify the relation towards treaties with

more specific provisions of EA, like CMS and Ramisave done towards CBD.

This is particularly the case for some of the saaktegislation. EA is not an explicit

obligation in any of the conventions examined. Tdwild indicate an attempt from the
negotiating parties to avoid conflicting obligatsotowards MEAs with such provisions. On

the other hand, there are enough occurrences sésasent/evaluation” etc and implicit EA
obligations to create confusion. A first questiswhat type of assessments that may meet the
obligations, or even be recommended through fugnétance to the parties? EA may be
relevant, but there are also specialized assesdowatin use, for example stock assessments
in fisheries and risk assessments frequently useshipping and petroleum. The legal status

of such tools and their relationship to EIA and S&hduld be a theme for further inquiry.

A related question is how to meet overlapping assest obligations that may arise from
unspecific sectorial legislation and explicit EAlightions with different levels of specificity.
Overlaps may arise particularly towards LOSC, CBId the Espoo instruments. Particularly
for those sectors where there are specialized sas@s tools in use, an interesting question is
whether these also meet specific EA obligationsf ®mme changes to the assessment
practices in the sectors may be necessary.

5.1.5 The legal status of SEA versus assessment nee ds

With the SEA protocol not being relevant for the ABere are only weak and/or unelab-
orated SEA obligations available (CBD, Espoo cotieen Oil and gas-guidelines). This is
problematic with the strong need for strategic sssents in the current phase of

development of the AO.
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The ecosystem approach to ocean management haadactornerstone in modern ocean
policy.??® This has consequences for the types of assessmeztted. Put in simple terms, it
requires integrated assessments of the whole manwvieonment and all the processes
influencing it, followed by the development of bdoacean policies across all sectors. Within
such a framework, there will be a need for mangiothore specialized assessments
according to various needs. This approach has teeemmended to the UN as the instrument
to be developed at multiple scales under the regutess that shall keep the world oceans
under review?® The AC intends to participate in this proc&ss.

MAP KEY:

Large Marine Ecosystems of the Northern Polar Region
_and Linked Watersheds

LME Numbers:

1 EsstBering Sea
2 Gulf of Alaska

[ooy & @ )

Fig 5.1 Large Marine Ecosystems in the wider Arctic

225 The 2002 Johannesburg POI encouraged governmeagpplp the ecosystem approach for the sustainable

development of the oceans by 2010.
#2° UNEP/IOC-UNESCO 2009:ch. 2.
221 AC 2004:para.7.1.4
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The ecosystem approach is a guiding principle & Afnctic Marine Strategic Plaif® 17
Large marine ecosystems are identified, and assegsactivities are gradually being taken
up in some of therf®® At the level of the AO, no initiative has been @akto make an

integrated marine assessment, but marine buildisckb exist in other Arctic assessmefifs.

It can be argued whether integrated assessmenmitrasiuced above is SEA, or if it only
shares some of the same characteriéticEhe main point in this context is to establishttha
both in the UN-system and in the AC, there is a matment to develop an overarching,
strategic tier of integrated assessments. The itign&bout this as a framework for more
detailed assessments both in geographical termsfandlifferent sectors and themes,
corresponds to the ideas about vertical integratioftiering” introduced in ch 2. One of the
roles of the higher tiers of assessments and desiss to strengthen and streamline further

assessments, ultimately at the project level.

The knowledge base and rapid changes in the A@aghar line of arguments pointing to the
strategic level. Rapid and large changes will middee already inadequate understanding of
the Arctic marine ecosystems less relevant. It aldb make predictions about the future more
insecure. The uncertainties created by this cabeotesolved in project-level assessments.
Rather there is a need to continuously synthesipsviedge from research and monitoring of
larger systems and make predictions of their futdeselopment under the influence of

several human and natural pressures. This is anatsessment need where SEA has a place.

5.1.6 Specific steps in EA procedure
An analysis of gaps in particular steps in the Eédcpdure in reality mostly is a reflection

over the Espoo instruments since these contaiartlyeelaborated treaty obligations:

Screening: The many “holes” in the screening criteria in Bspoo instruments should be

contrasted to the Antarctic approach of subjectihgevelopments to some kind of

228 AC 2004

22 Hoel (ed) 2008, Siron et al 2007

ZOYNEP/IOC-UNESCO 2009, review of Arctic assessmaéimt annex)
#Blupara-SEA”, according to Dalal-Clayton and Saddl2r
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assessment procedure. This also contains probiesesal thresholds in screening have a
tendency to result in proposals trying to avoidriest cumbersome obligatiofi.lt is
however an interesting alternative to considemiraga where high environmental standards

is promoted.

Scoping: Scoping is only included in the SEA protocol, public participation is
voluntary®*® This is problematic; without participatory scogjrthe assessment may lose
important input that can enrich the process, wigetiea public loses the most important
opportunity to influence the content of an assessme

IA and reporting: The Espoo convention qualifies the obligationléwelop alternatives:?
The SEA protocol does not, apart from saying thay should be “reasonabl&® It has been
said that alternatives is at the heart of EA; withig the instruments looses much of their

ability to create environmental friendly solutions.

Examination: UNEP principle 6 about impartial examination oAEIprior to decisions is
not followed up in the instruments discussed. Bdtenany domestic systems rely on the
comments from involved parties in evaluating als® quality of the assessments and the
discretion of a competent authority — ultimatelg tourts3® This is problematic particularly
when proponents elaborate the EIAs because theyinflagnce its content to their benéft.
The lack of impartial scrutiny can create an imbea&in the possibility for weaker parties to

address low-standard assessments.

Follow up: Post project analysis is optional in the Espooveation, though its objectives,
content and implications are rather well elabor&t®@he protocol makes monitoring of

plans and programs obligatory with a duty to tak@edial actions in case of unforeseen

232 Bastmeijer and Rouka

A1t 6

234 Appendix I

Z5Art 7(2)

236 Netherlands Commission for EA is one exceptiattp//www.eia.nly
%" Holder 2004

238 Art 7 with appendix V

53



effects?®® The convention thus does not fully incorporateity do continuously review and
mitigate harm through the operation of a projeké &lso underlined in the two Arctic

guidelines and the Antarctic protocol.

5.2 Approaches to addressing gaps

5.2.1 To treaty or not to treaty

The general discussion of Arctic governance is@sgary starting point also when discus-
sing EA. The debate about soft and hard law ingtntmis an important part of this. The AO
coastal states have reasonably stated that a j@metia treaty that replaces the law of the
sea is not an option. That does not exclude amagtoeaty building upon LOSC, and the AC
has also said it periodically will analyze the agathility of a regional seas agreemé&tftBut

as long as any such legal framework is not in pldee soft-law collaboration in the AC is the
only regional framework that exists. Even sindagipient in 1991, a strategy has been to try
to establish legal solutions to identified probledier evaluating major international instru-
ments, the states then agreed to “[...] pursuehegén international environmental fora those
issues affecting the Arctic environment which reguiroad international cooperatioft*The
2009 Tromsg declaration confirms this approach. AGdherefore does not exclude use of
legal solutions in general. The question rathéras Arctic issue needs legal solutions, and if

so, which instruments that are available or nedzbtdeveloped.

First, what can the AC do with EA? One typical A@iaty would be to exchange experience
between the countries and support each other ielalewg better capacities. These are
valuable contributions that can raise EA on thetidragenda again, contribute to the
improvement of the existing EA systems and pavewdne for their future development.
Systematic reporting and review of Arctic marineessments would be a valuable element in

this, but may be difficult unless supported byeackr obligation like under the Antarctic

Z9Art 12
240 AC 2004, para.7.3.4

241 Rovaniemi declaration, included AEPS
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environmental protocdf*? Another activity would be to upgrade the EIA guides to

become “operational guidelines” for EIA and SEA.

Individually, AO coastal states could become parttethe most important conventions and
implement them. That would establish reciprocaigattions and mechanisms for conflict
resolution between all of them, and mechanismsdaiew of implementation through the

respective conventions.

There are shortcomings of this approach that goittie need for legal developments. The
first is that ABNJ is a lacuna in the EA instrunerABNJ should be included in TEA
obligations, and more specific procedures neecktedtablished to meet future developments
there. The other problem is related to the stateslved. The Arctic EIA guidelines focused
mostly on developments on land and therefore cbeltimited to the Arctic states. In the
oceans, all states have rights to certain actsvdigd obligations to assess their environmental
impacts, particularly in ABNJ. These states neeoetdrought into and influence an EA
regime. A third argument is the high ambitionstfoe environmental standards in the Arctic,
where the Antarctic protocol sets a benchmark #r Enally, the dominance of relatively
unelaborated binding EA standards combined withnibaéne “holes” in the Espoo

instruments require some sort of legal development.

5.2.2 Two approaches to treaty solutions

The most important gaps found here are not spdoifithe Arctic. The Arctic states therefore
could be active in improving global instrumentshdis been proposed to make an EIA
protocol under LOS@* Though LOSC has provisions for amendméfitsio use has been
made of the various procedures so far. The cormergia package deal after years of
negotiations, and there is a fear that openindhagpackage will result in renegotiations of
what was achieved. Further developments of LOS€tbee seem unlikely in the short run.

242 5ee the coverage inttp://arcticcentre.ulapland.fi/aria/proj_by_couestaspversus Bastmeijer and Rouka’s

description of mandatory reporting in Antarctica
243 Ref 1.2.2 above

4 Tanaka

25 Art 312-6
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The processes referred to about assessments dfdsity in ABNJ are also globaf® A
similar effort, though not global (yet), would leaddress shortcomings in the Espoo

instruments.

Common for such attempts is that the processesudref control of the Arctic states.
Processes may be driven by interests of otherrgmgeips of states and be concerned about
problems in other parts of the world. Even in caglere the Arctic states have a common
position, there is a risk of being marginalized &uabe time?*’ It should however be under-
lined that global solutions, how cumbersome thesation may be, are needed if gaps in the

global EA instruments shall be filled.

The other option is to use the possibilities thastefor creating a regional Arctic solution.
Elaborating on the EA provisions of LOSC in a regibtreaty is possibl&’® and has been
done by several regional seas conventf8hsThe Espoo convention encourages bi- and
multilateral agreements between states that mdydaanore stringent measures or means of
implementatiorf>° The draft TEIA protocol under the Caspian seavention is an inter-
esting example of how a TEA instrument can be pdiaiween states with mixed affiliations
to the Espoo conventidiit Most important in this context is that Russianigdlved in
negotiating the protocol, which builds upon the &sponvention with some Caspian
modifications. If the political reality in the U$id Russia still is that they do not want to
become parties to the Espoo convention, it illdsgrdow its content can be adapted in a
regional context and hopefully become acceptabteisdue for many of the Arctic states
probably is how much should be put into bindingriphow much could be more flexible
through e.g. guidelines or completely up to theomal systems of the states. As the general
argument has been here, higher specificity thart ddiaminates in the majority of current

conventions should be pursued.

2% See 3.3.4 above

47 Ref Young about the need to raise the voice ofifugic in global forums
248 Though not mentioned as a possibility in art 20&llows from art 237
249 See Craik appendix 1

*0Ref 3.3.1 above

1 Tsutsumi and Robinson. Ref also deBoer 1999.
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If there is political will first of all among the @ coastal states, a regional solution will be
faster. The Arctic states will have more contralhithe outcome and achieve more tailor-
made solutions than going through global convestidmat could particularly be ensured if
the AC functions as the negotiation platfdfthLater adjustments may be necessary in case
of developments in other treaty contexts. Howebgrleveloping a better instrument in the
Arctic, the negotiating states may first influergtebal regimes. An eventual instrument at the
moment most likely will be free-standing. In cagenore overarching treaty development in

the AO later, it could become a protocol.

6 Conclusions

The rapid melting of the Arctic sea ice and expgaterease in economic activities puts the
AO governance under pressure. Many governancesdigms have focused on the needs and
modalities for an Arctic treaty. This seems totam unfruitful standstill as long as regional
treaty frameworks as alternatives to LOSC are eratfenda. The Arctic states are however
positive to suitable international regulations. {have also recently repeated former calls for

thorough impact assessments.

Environmental assessment (EA) is a common terrerigironmental impact assessment
(EIA) of projects and strategic environmental assemts (SEA) of policies, plans and
programmes. EA shall ensure that at least enviroteheonsequences of new developments
are taken into account before approval. EA do mgidise specific environmental standards
upon decision makers; rather it shall ensure thanf@rmed decision is made, based on infor-
mation from many sources and in an open dialogtie affected parties.

Basic commitments for assessments can be deduwmadyineral principles of international
law. Some of them, like the harm principle, areepted as universal norms. Apart from Rio
principle 17 about EIA, they are general in thesgetihat EA is only one instrument a state
can apply for responding to them. Customary lawiatefnational jurisprudence do not bring

much more clarity: the particular instrument tramstdary EIA (TEIA) seems to be an

%2The AC for the first time took this role when theomsg declaration approved the establishmentasia

force to negotiate a regional search and resctimiment (p5).
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obligation, but without a defined content. Turntogconventions, EA obligations in regimes
with broad international acceptance (LOSC, CBD, GFK) tend to be rather unelaborated.
CBD is an encouraging example of how subsequeniagee nevertheless can direct states to
act more precisely. The most specific and elabdrisaties tend to be more regional with
members that have more demanding EA-systems daalsiiEspoo instruments,

Antarctica, Arctic EIA guidelines)>

Assessment obligations in the AO are first of alledmined by the participation in treaties

from states with an interest in the area — mosibigtthe AO coastal states. All states here
defined as relevant except the US are partieseta@SC and CBD. These define trans-
national obligations to undertake EIA and SEA wheg type of developments is likely to
create significant harm to the marine environmeriodiversity, respectively. In the case of
LOSC, this is based on an interpretation of evohdry assessment standards that can be seen
as reasonable for these states. The Espoo conveies only to TEIA between states, not
ABNJ. Its application is further limited by Russiad the US not being parties and criteria

that excludes many marine activities. Other relecanventions mostly have indirect EA

obligations.

CBD is the convention that prescribes the mostip&tlA procedures applicable to all
zones of the AO. LOSC may be interpreted to redglfes according to the 1987 UNEP
goals and principles. The specific TEIA procedwkthe Espoo convention apply only

between Canada, Denmark and Norway for specialosesp

In lack of participation in the SEA protocol, CB»@ has the most specific procedures for
this instrument generally applicable in the AO.

Several gaps are identified:
» Several AO coastal states, first of all the US,rareparties to important conventions.
The Espoo convention and its SEA protocol shoulgrmities for increased

participation.

23 Craik:162
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* The obligations in LOSC above are based on inteapos, while CBD procedures
formally have a weak legal position. States shaolafirm them in a more binding
form; by the AO coastal states due to domesticligAany state due to ABNJ.

 ABNJis a lacuna in international EA instrumenisthotheir exclusion from the Espoo
instruments and the lack of more specific EA prared for activities within these
areas, apart from the evolving instruments for dsasgbed mining.

* Many marine activities are excluded from TEA acoogdo specific rules because of
the criteria in the Espoo instruments.

» Sectoral instruments do not have explicit EA primvis. Unclear assessment
obligations may arise when interpreted towards Egvigions in particularly LOSC,
CBD and the Espoo-convention

* There is a mismatch in the weak regulation of SE#e AO and the need for

different forms for strategic marine assessments

The Arctic Council may take up EA as an activityhan its non-binding mandate, supported
by increased participation in treaties by individ&ectic states. This can move the assess-
ment instruments forward, but will still have li@itons. Several of the gaps identified require
legal solutions, particularly low specificity anelgquirements for ABNJ. It is therefore
suggested that legal developments are needecbr# th political support for further legal
developments, a global or a regional track mayoliewed. It is suggested that a regional
instrument will be faster, give larger control tbe Arctic states and more tailor-made Arctic

solutions.

Will better EA systems in the AO safeguard the &renvironment? EA would be a
necessary, but not sufficient condition. In orademake the instrument more effective for
environmental protection, it seems necessary $e rtihie difficult and controversial discussion
about how EA can be linked to substantial regutegigarticularly when the findings
demonstrate that there will be significant hafth.The Arctic contains a unique opportunity
to learn from past experience elsewhere and reghbktter from the beginning as humanity
begins to exploit what so far has been effectiyebtected by the sea ice.

24 Ref 2.4 above
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