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Indigenous Participation in Policy-making: Ideals,
Realities and Possibilities

Preface

This is the report for the 11" annual Forum for Development Cooperation with Indigenous
Peoples, which commenced the 24™-26™ of October 2010. The Centre for Sami Studies hosted
the conference at the University of Tromse, Norway. This year’s conference topic addressed
the struggles and achievements of Indigenous peoples in policy making, and the
implementation of these policies in a number of countries and political climates. Speakers for
the 2010 conference came from the Philippines, Guatemala, Nepal, and Kenya and include
academics, and representatives of Indigenous organizations and NGO’s.

The Centre for Sami Studies is the coordinating institution of the Forum for Development
Cooperation with Indigenous Peoples. It was established in the year 2000 to provide a
meeting place for academics, representatives of Indigenous organizations, NGO’s, students
and others interested in Indigenous issues. The Forum receives financial support from
NORAD (Norwegian Agency for Development Cooperation).

The Forum board consists of the following: Tone Bleie (Chair) Bjerg Evjen, Georges
Midré, and Jennifer Hays from the University of Tromse; Magne Ove Varsi, Galdu (Resource
Centre for the Rights of Indigenous Peoples); Geir Tommy Pedersen, Saami Council; Siri
Damman Rainforest Foundation; @yvind Eggen, NUPI (Norwegian Institute of International
Affairs) and Espen Wehle, IWGIA (International Work Group for Indigenous Affairs).
Deputy members of the board include Sidsel Saugestad, Ingrid Hovda Lien and Hékon
Fottland, all of the University of Tromse. Terje Lilleeng, of the Centre for Sami Studies, is the
administrative coordinator.

This report includes both manuscripts and summaries of the conference proceedings.
Forum conference reports, as well as news and updates about Indigenous issues and
upcoming events can be found on the website:
http://www.sami.uit.no/forum/indexen.html

Shanley Swanson Tone Bleie
Centre for Sami Studies Forum Advisory Board Chair



Opening

Rector/President of the University of Tromse: Jarle Aarbakke

Welcome to the Indigenous People’s Forum Conference 2010. This is the eleventh forum
conference and the subject of this conference is Indigenous Participation in Policy Making:
Ideals, Realities and Possibilities. From the very start I will say this is a very important subject,
and I am confident that this forum will bring its discussion and its political and scientific
merits a good bit further.

The University of Tromse is proud to be a university that hosts many programs that are of
relevance and importance to indigenous peoples around the world, and of all our
international programs, above all is our Master program in Indigenous Studies in conjunction
with the Master program in Peace and Conflict Transformation. These programs recruit
students from all over the world, and contribute to the fact that this university is, by
percentage, the most international university of Norway. Around ten percent of our students
come from abroad, and around twenty percent of our professors and associate professors
come from abroad. We want that number to increase, and we want this university, even more
so than today, to take part in international issues. We feel the most important way of doing so
is by facilitating student exchange and programs that attract international students.

I am now in a committee looking into the development of the High North on behalf of the
Norwegian government and on behalf of the Norwegian Ministry of Foreign Affairs. Over the
last five years this has been an important and interesting task. We are looking ways to develop
local, regional, international and global knowledge, in order to enhance the uses of human
and natural resources in this part of the world, namely the High North. For those of you that
are not familiar with the term High North, it is not synonymous with the Arctic. It’s a
political term rather than a geographical term, and it denotes the fact that there are many
issues, especially regarding climate and energy, in the High North for the circumpolar nations
of Canada, USA, Russia, Finland, Norway and Sweden, that can only be addressed in an
international collaboration. In this context, you will suddenly and obviously realize that
indigenous issues are of greatest importance, because this is, by tradition, the land of
indigenous peoples. So whenever there is a discussion about resources and the use of
resources in the High North there is also a discussion of development that immediately
interests those of us that are devoted to looking into indigenous issues.

Why do I mention this, in an audience where many of you, for instance the Minister of
Culture and Sports of Guatemala, Jeronimo Lancerio, are here representing southern regions?
I had the privilege to visit Guatemala and Nicaragua in 2004, where I was shown the work
and important programs developing for the Mayans. By comparison, this is a small university,
nine thousand students, and I think that in 2004 San Carlos University had one hundred and
seventeen thousand students. However, the issues, programs and political agenda, are in my
opinion, very much the same. Details are different, but for instance the issue of indigenous
participation in policy making, is quite similar in both places.



In September, the Prime Minister opened the Fram Center, or the High North Research
Center on Climate and the Environment, here in the city of Tromse. The University is highly
involved with the five flagships in this program. I will just briefly mention them. One flagship
is on climate effects on fjord and coast ecology. We have fjords and coasts all over the world,
and research in this program will address the multiple ways climate change impacts the
physical conditions of fjords and coasts, and how in turn habitats and food supply are
affected. This is one of the flagships in which indigenous issues will be addressed to a very
large extent. Another is the effects of climate change on terrestrial ecosystems and landscapes.
Changes in northern terrestrial ecosystems will be highly relevant to society, in particular for
agriculture, forestry, reindeer herding, and other nature-based industries. In addition, these
changes will affect species concentration, tourism and recreation, and issues related to climate
adaptation in the North. Included in this research will be work on the significance of climate
change for Sami culture and settlements. Lastly, research with relationship to indigenous
issues is that taking place on hazardous substances. Mankind is producing hazardous
substances all over the world. They are concentrated in the North, and climate change
reinforces the importance of filling the gaps in our understanding of the distribution of
pollutants in the Arctic and their effects on the ecosystems and human health. The program
also addresses the need for this knowledge to be incorporated in international agreements
and processes.

There are many issues to be addressed when enhancing our knowledge on how to use both
human and natural resources, in a smart and sustainable way. It takes many people to
accomplish this and I therefore congratulate you on subject of this Forum Conference-
Indigenous Participation in Policy-making: Ideals, Realities and Possibilities. At this time, the
conference is now officially opened, and I wish you a good experience here in Tromse.



Opening

President of Sami Parliament: Egil Olli

I thank you for the invitation. It is a very interesting agenda. I bring a few words on behalf of
the Sami people and the Sami Parliament of Norway. When the Sami Parliament was
established after the demonstrations against the damming of the Alta River Valley in the
1980’s, it was acknowledged that there was a need to establish an institution to speak on
behalf of all the Sami people in Norway. Furthermore, it was thought that this agency should
promote Sami interests and be available for consultation with the Norwegian government on
matters concerning the Sami people. The creation of the Sami Parliament was done by the
adoption of a law concerning the Sami Parliament and other legal matters in June 1987. The
law includes provisions on the Sami Parliament's authority which was initially formulated to
be of an advisory character, or limited to cases where this was expressly established by law.
The Sami Parliament was established in October 1989 after the first elections to the Sami
Parliament were held in September of that year, and has thus been in existence for 21 years. I
have been a member of the Sami Parliament since its establishment and now am its president.

The Sami Parliament and Sami organizations have actively participated for many years in
international development with the goal of strengthening indigenous rights. Sami
organizations participated in collaboration with other indigenous peoples in the work of the
ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent
Countries, which was adopted in 1989. This Convention has been of great importance, both
in Norway and other countries, especially when it comes to processes of indigenous rights to
land and water. In Norway, it has also had great significance since 2005 in the development of
the right to consultations with state governments on issues relating to legislation and
measures affecting Sami interests. We have also participated very actively in conjunction with
indigenous peoples from other parts of the world in the work of the UN Declaration of
Indigenous Peoples adopted by the UN General Assembly in September 2007.

Our biggest difficulties have shown to be regarding our right to participation in the
development of policies relating to indigenous peoples' own concerns. We believe, like
indigenous peoples in other parts of the world, that the United Nations has, with an
overwhelming majority-144 to 4 states, accepted a legal norm giving us the right to decide on
matters that concern us. This rating is assumed to apply to all “people” including indigenous
peoples during the course of history because of population movements and the establishment
of national borders today to share their traditional territories or areas with other nations.
King Harald's statements in his speech at the opening of the Sami Parliament in 1993 that "the
Kingdom of Norway is based on the territory of the two peoples, Norwegians and Sami" must,
in our context, be perceived as recognition of our demands for equality and the right to
participate in the development of the policies that affect us.

Our relationship to large parts of this country since prehistoric times, our history, our
myths, our language and our culture gives us, in accordance with internationally accepted
legal norms, the right to decide on matters that concern us. Like other indigenous peoples, the



Sami have demanded that the majority society leave us here and leave us here in peace. We
have been somewhat protected in Northwestern Europe by our remote settlements, far from
major population and industrial center. During especially the past 100 years, we have
experienced a growing interest for the resources that exist in our areas. This applies to fish in
the sea, ores and minerals in our mountains, the energy that can be taken out of our lakes and
rivers, - and most recently, the energy can be captured from the air we breathe.

Until recent years, we have had little or no influence on this development. The damming

of the Kautokeino River and the subsequent establishment of the Sami Rights Commission
has changed matters in regard to our interests, and to the Norwegian government’s
understanding of our inherent rights as indigenous peoples. This was particularly expressed
on February 27, 1981 when the local government minister submitted a promise on the
government's behalf that no more major intervention should occur before the Sami Rights
Committee had submitted its report on Sami rights to land and water. This was further
reinforced in 1995 after our first Sami Parliment President, Ole Henrik Magga, stopped the
multinational mining company Rio Tinto Zinc’s exploration for minerals on the tundra by
declaring it illegal without the Sami Parliament's approval and urged the company to leave.
The company's management then announced in a meeting with the Sami Parliament that it
would respect the Sami Parliament's stance and await further clarification. This episode
created a major restraint on the mining industry in Sami areas until the last year.
The Norwegian Parliament approved the New Minerals Act in 2009 after the government
had declared further consultations purposeless and acted without the content of the Sami
Parliament. The Sami Parliament demanded that the Sami interests should not be limited
only in Finnmark and the acreage owned by the Finnmark Estate, but should apply to all
traditional Sami agricultural and settlement areas in the country. Furthermore, they stated
that local and Sami interests were favored with the regard to benefits or economic returns of
operations even if the current resource belongs to the state, as stated in the ILO Convention
169, Article 15.2.

The Sami Parliament found the need to report the government's unwillingness to continue
consultations and its lack of understanding of the ILO Convention to the ILO monitoring
mechanism. After having reviewed the information throughly, including Norway's last report
to the ILO issued in December 2008 and the Sami Parliament's report from August of the
same year as well as the Sami Parliament’s supplementary report, the ILO committee of
experts concluded that the Sami Parliament’s demands were justififed. The committee stated
that the Sami's right to partial benefits or proceeds of mineral activities in traditional Sami
areas south of Finnmark are not contingent on property rights of the ground. It was found
that there is no particular model of how the dividend distribution shall take place and it is
assumed that this should be determined on a case by case basis, taking into account specific
interests indigenous people may have in the area. The Committee asked the Government to
provide information about benefit sharing and how the Finnmark Act works in this regard.

In any event, the committee advices that these mechanisms that should secure that the Sami,
as indigenous people, have a part of the income sharing of mineral activity, as provided in
Article 15.2, on a regular basis should be looked into by the stat and bodies representing Sami
interests. They also suggest this issue be regularly reviewed jointly by the state authorities and



bodies representing Sami interests. More generally, the Committee considers it important
that the national minerals law be changed as quickly as possible to ensure the effective
application of Articles 14 and 15 in traditional Sami areas south of Finnmark county, and
urges the Government and the Sami Parliament to renew talks about this. It asks the
Government to ensure that until such legislation is adopted, Sami rights in such areas will be
secured by other appropriate means.

In the absence of relevant legislation to ensure Sami rights, the Sami Parliament even

passed a supervisor of mineral activities in the Sami areas and in one case reached an
agreement with a mining company that intends to start production of a large copper deposit
in Finnmark. This Framework Agreement aims to establish processes that can ensure the
Sami and local community interests in the exploitation of mineral deposit. Otherwise expect
the Sami Parliament with an interest on the government's monitoring of the ILO's comments.
So, the Sami Parliament is now waiting for the government to follow up with the ILO’s
recommendation. We have spent considerable time trying to get the Sami Parliament to be
considered a partner in the Mineral Act. The government is now proposing to define mineral
authority in Northern Norway as an important priority. They suggest to map the mineral
resources in Nordland, Troms and Finnmark counties and to allocate 100 million Norwegian
kroner over the next four years to this task. The Sami Parliament has often demanded to be
part of the developing of the High North policy. I give this example of whether or not the
Sami Parliament should be allowed to participate in the development of mineral law to paint
a picture of how difficult it can be to gain influence in an important policy area. We ask that
the government add instruments to facilitate such participation. A positive follow-up from
the ILO committee of experts’ comments will contribute to such adaptation.
My contribution to this conference will be incomplete if I did not mention any of the
legislative changes enacted in recent years and that have increased the Sami Parliament’s
influence. For example, the new Planning and Building Act gives the Sami Parliament the
right and obligation to participate in the planning and legal objections regarding plans
affecting Sami culture and business. The problem is that the Sami Parliament has limited
resources, which in general reduces the Sami Parliament's opportunities for active
participation and follow-up.

Finally, I mention the limitation of the Sami Parliament's influence that comes from lack
of knowledge in the public administration of indigenous peoples and of Sami rights. The UN
Expert Mechanism on Indigenous Peoples' Rights with the support of UN Human Rights
Council has directed an appeal to UN member countries asking to initiate work to increase
knowledge on indigenous rights as they are expressed in the ILO Declaration on Indigenous
Rights. I don’t know if the Norwegian authorities have followed up on this suggestion, which
I regret because a lack of knowledge also creates a lack of consciousness and negative stances
which can limit influence from the Sami Parliament.

Thank you for your attention!



Opening

Chair of the Forum, Professor Tone Bleie, University of Tromse

On behalf of The Forum for Development Cooperation with Indigenous Peoples I greet you
all. A special welcome to our dignitaries and honourable speakers, both those of you who
have had exhausting journies from distant lands in Asia, South America, Africa and
elsewhere, and those of your who travelled here from less faraway places. A similar warm
welcome to all other conference participants, from abroad and from Southern and Northern
Norway. Some of you we welcome for the very first time, others amongst you we have been
fortunate to have with us as our valued participants in earlier conferences.

The Forum Advisory Board is composed of the following institutional members; the
University of Tromse (UiT); Galdu the Resource Centre for the Rights of Indigenous Peoples;
the Sami Council; the Rainforest Foundation; the Norwegian Institute for International
Affairs (Nupi); and the International Working Groups for Indigenous Affairs IWGIA). UiT
hosts the Secretariat function with a Coordinator. The board members from our institution
constitute the Forum’s Working Committee. UiT and Galdu are the lead partners in planning
this year’s conference: “Indigenous participation in policy-making: ideas, realities and
possibilities”.

This is the 11" year the Forum hosts this international conference, a meeting venue for
indigenous and other indigenous rights-based organizations, scholars on indigenous issues
and the Norwegian authorities responsible for development cooperation. This conference
always takes place in late October, a transitional Arctic season when the towering Sdlasoaivi
in Sami or Tromsdalstinden, in Norwegian, the Sami’s sacred mountain, gets its white robe
back, and the people of Tromse retreat indoors. In our homes we collect around open
crackling fireplaces and in public spaces and our conferencing and festival season starts in
earnest.

The conference themes have over the years collected concerned indigenous and non-
indigenous researchers and other experts, civil society leaders, bureaucrats, and aid
practitioners around debates on a range of topics of high importance to the global indigenous
movement, but also of importance to indigenous nations and indigenous communities. The
very existence of this Forum is in itself an expression of a significant breakthrough in
international law for indigenous rights and of course, heralds progress for humanity as such.
The topics we have debated over the years have all in their own right addressed rights
violations, claims, progress, and obstacles to making those rights living realities that end
discrimination, inhuman practices and dispossession of indigenous peoples, and improve the
lives, safety and respect for indigenous women and men, for young and old in different
regions, and in the global south in particular.

Last year’s conference addressed violent conflicts, and their pathways through ceasefires,
peace accords- and beyond - when the guns have silenced. In addressing the background for
the civil war in Guatemala, Ambassador Leon argued that among the main causes are closures
of public and democratic spaces, institutional exclusion and state unwillingness to address the



structural causes which hinder full participation in public life. The fundamental failures to
enable participation ran like a red thread through most of the conflicts we addressed last year.
This year we focus on participation in policy making in general. First, we anchor indigenous
participation in normative ways, as ideals, be that thorough international and national laws or
in everyday concepts of morality and action. Keeping in mind these ideals, we intend to
debate the enabling and constraining realities in different regions and in some selected
countries. In keeping with the Forum’s mandate, which stresses our role in making relevant
use of Sami experiences, recent decades’ developments of establishing forms of self-
governance in Sapni is particularly highlighted in this conference. We may say the Norwegian
Sami experience runs thorough this year’s programme. We have already heard the President
himself speak of these experiences.

The first session aims at setting the agenda by examining the principals of peoples’ right to
participation, how they relate to citizen rights and their interplay with state sovereignty,
different models of democracy, including the right to self-determination and the right to free
prior and in formed consent (FPIC). We are fortunate to have the Expert Mechanism on the
Rights of Indigenous Peoples’ with us, and we will be exposed to two vastly different cases, the
Norwegian Sami parliament as a model and also we will be fortunate to hear a minister from
the Guatemalan government share his experiences with his government.

In the second session, starting this afternoon and running until late tomorrow morning,
we will be presented with very interesting cases from Kenya, Sdpmi, the people of Mindoro
Island and the Janajati nationalities of Nepal.

We will then end by a roundtable debate on the urgent priorities for the main stakeholders
present in this conference: the civil society organizations, the academic institutions and also
policy makers, as to how we can contribute to making a living reality out of the phrase “full
participation”. Following this is the separate Forum Update, a regular item in our conference
programme, which will start tomorrow and be followed by the summing up.

Before I end, I would like to mention that this year we are doing a broader evaluation of
the conference. As part of that evaluation we have developed a questionnaire and we urge all
of our participants to take ten minutes of your valued time to respond to it.

I wish to conclude by again extending my warmest welcome to you all, both those of you
that I have had a chance to greet and those of you I have yet to meet!
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Subtheme 1: Introduction: setting the agenda

Indigenous Participation in Policy-making: Experiences from
Guatemala.

Jeronimo Lancerio, Minister of Culture and Sports of Guatemala

Buenos Dias and good morning.

I would like to talk about the participation of indigenous peoples in the government and
the direct participation of indigenous peoples in creating governmental policies. Recently, we
as public officers had to assume responsibilities that sometimes went against the policies of
the government. However, we believe that sometimes it is necessary to preserve who we are
and where we come from, meaning that our political power can be decisive. I'd like to talk to
you about Guatemala. It is a republic that started in 1821, when it became independent from
Spain. We have the executive power, the legislative power and the judicial power. We have
territories of some 108 thousand square kilometers, within which we have great biological
and cultural diversity. For three centuries it has been a Spanish colony; conquest and
colonization by Spain covered much of what today is Latin America. We had social, political
and economic structures in place that excluded participation of the indigenous, and the
republic was established with a mono-cultural, neo-colonial and racist system, which still
affects our democracy in the 21 century. This began to change very slowly after 1945, as a
result of the 1944 revolution, and with these changes came new laws and institutions.
Currently, we identify ourselves as a multi-cultural, multi-lingual and multi-ethnic country,
which is recognized in the republican constitution in Guatemala.

Guatemala is comprised of four peoples: the Maya, the Xinca, the Garifuna and the
Mestizo. The Mayan people divide into 22 linguistic communities, of those Spanish is lingua
franca, or the common language throughout the country. The people of African origin also
speak Garifuna, about 70 thousand people in total. The Xinca people believe they are about
350,000 persons. More than 50% of the Guatemalan population considers itself descendents
of indigenous populations.

Because we are here today at the University of Tromse, I think it is important to tell you
that Guatemala was not unaffected by the Cold War between the United States and the Soviet
Union. We experienced a civil war that lasted for more than 36 years. As result, the
counterrevolution of 1954 and 1960 started; an armed conflict that was more than 36 years
long. Thousands of Guatemalans died. There were massacres against civilian populations, and
the external and internal exile of thousands of people. A peace agreement, signed on the 29™
of December in 1996, had its preliminary meetings in Oslo, Norway.

Finally, the peace process in Guatemala began. On the 30" of March 1990, a meeting
between the National Reconciliation Commission and the General Command of the guerilla
URNG, with the support of the people and government of Norway, began signing the first
agreements. On the 27" of June 1994, in Oslo, we continued with the 2° agreement, which
had to do with the resettlement of displaced communities concerning Guatemalans who had
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fled to other countries and also those who stayed in the country. After the 2" agreement in
1994, many Guatemalans who had gone into exile because of political prosecution began
returning to Guatemala. The government started to develop coordinated efforts to work with
indigenous peoples rights. On the 23" of June, 1994, there was a peace agreement regarding
the historical clarification of human rights violations, which was called the Truth
Commission. The Norwegian government and people participated in this effort, making it
possible to sign the ceasefire agreement in 1996. This was prior to peace agreement. We then
started a disarmament process of insurgent forces, facilitating the beginning of a peaceful co-
existence.

The social movement of indigenous peoples started in 1996, and they have participated in
developments claiming rights and concerning their opportunities for future development
since that time. These changes started after the revolution of 1964 and a U.N. report about the
armed conflict revealed racism on the part of the government. A large percentage of the
victims of this conflict were indigenous. It was shown that an ideological war between the
army and the guerilla movement was occurring during this time. Analysts agree that a real
genocide took place in Guatemala. As peace agreements began between rebels and the
government, the topic of indigenous peoples came up for the democratic state, as indigenous
tighters and indigenous communities were the ones that were the most affected by the
conflict. The United Nations reports on the armed conflict revealed the existence of racism in
the state, since 83% of victims were natives of the country's rural areas. 17% of victims were
non-indigenous.

Next, I would like to speak about the Framework Agreements. There were several different
political, legal and institutional agreements created to further the development of indigenous
peoples. A Framework law approved to establish instiutitionality was necessary to preserve
democratic pluralism and respect for ancestral cultures. The legal structure of these peace
agreements allowed the State to assume its commitments to create the institutions and
necessary legislation to consolidate a democracy based on pluralism and respect for ancient
cultures.

POLITICAL AND LEGAL INSTRUMENTS RELEVANT TO INDIGENOUS PEOPLES

e The Agreement on Identity and Rights of Indigenous Peoples

e National Language Act

e Law of the Academy of Mayan Languages

e The Intercultural Bilingual Education Program

e The ratification of ILO Convention 169

e The United Nations Declaration on the Rights of Indigenous peoples

e Guatemala's ratification of the Convention for the Safeguarding of Intangible Cultural
Heritage and on the Strengthening and Promotion of the Diversity of Cultural Expressions

These instruments have focused on encouraging the participation of indigenous people in

Guatemala, but we still do not have much will over the powers of the three branches of
government. We do not have many systems for participation in Guatemala, but we do have

12



institutions that work in spite of the little money that each of these entities receive. They do
exist, and they participate in a positive way. There is hope that soon these mechanisms will be
built up, making it possible to conserve institutional instruments that work so hard on behalf
of indigenous peoples.

Institutional Instruments: The Guatemalan Indigenous Development Fund, FODIGUA,
was established in 1994 to promote socio-economic development with cultural relevance to
indigenous communities. On average this fund has 2.5 million dollars per year cover the
needs of more than 50% of the population. Obviously, this is not a lot of money. Mr.
Guadalupe Zamora Loépez is the head of this agency.

The Academy of Mayan Languages of Guatemala, ALMG, is an organization working for
the survival and development of ancestral languages. The budget for this agency is 2.5 million
dollars per year. We do not have the necessary equipment available at this time, but with
international help we are fighting to realize this.

The Rural Affairs Secretary, or the Agrarian Committee, is the body responsible for the
direction of actions required to fulfill commitments of the executive branch regarding
agricultural issues contained in the Peace Accords, Government Policy, and the Constitution
of the Republic. This is a very sensitive topic, as previously a few people have owned most of
the land in Guatemala, but there is an institutional movement now to work with the Peace
Agreements so that we can support government policies in redistributing lands to indigenous
peoples. The secretariat is headed by Mr. Antonio Rodriguez.

The Presidential Commission against Discrimination and Racism CODISRA, is a
specialized institution monitoring cases of discrimination and racism against indigenous
people and working against the exclusion of indigenous peoples. Mr. James Bolvito is the
head of this committee. DEMI (Organization for the Defense of Indigenous Women) is an
organization created to support indigenous women, vulnerable to the violation of their civil
rights. Cleotilde Cu Caal Licda Cleotilde Cu is the president of this committee.

The Ministry of Culture and Sports through the Directorate General for Cultural
Development and Strengthening of Cultures Branch, and the Intangible Cultural Heritage
Department, work on the issuance of ministerial agreements recognizing aspects of cultural
rights of indigenous peoples. We have composed elders committees of the Maya, Xinca, and
Garifunas, which give advice to the president so that we can influence some policies forgotten
in practice, such as spiritual and cosmological issues. The Vice Ministry of Intercultural
Bilingual Education is an entity promoting the transformation of curriculums to gain cultural
relevance and to facilitate the use of native languages in indigenous communities. This
committee is headed by Jorge Raymundo.

The Indigenous Ambassador, Sir Cirilo Pérez Oxlaj, constitutes a landmark in the
international arena monitoring indigenous issues from the government's vision. He works
internationally to strengthen the relationship between indigenous peoples and States.

The current government values cultural diversity as an asset of the Nation, to be promoted,
protected and developed, and recognizes that ancient cultures contribute essentially to the
construction of the national identity in Guatemala. Historically and presently, it is recognized
that indigenous peoples are lagging far behind in development, due to exclusion and
discrimination, so the current government's priority is to invest in more stocks to promote
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their development. The president appreciates the Maya elders in the sense that he will work in
favor of indigenous peoples, and we have had about three meetings in the last three years with
the Maya, Garifuna and Xinca elders. The president listens to this advice and he recognizes
what has been forgotten, which is ancestral knowledge. I will not talk about the culture, but it
is important to understand that current problems in the world, such as global warming, have
been mentioned forty or fifty years ago by indigenous peoples but governments did not pay
attention. Today with the participation of the Maya elders, the Guatemalan government is
participating differently in forums that have to do with global warming. We also participate
in the Water Committee, because what indigenous peoples have suggested about the
protection of waters: rivers, seas, lakes, is something that should have been done many years
ago. It is not too late to draw from traditional knowledge and to influence political policies
regarding the health of our planet. The current government has been characterized by social
politics.

It is recognized that indigenous peoples have suffered setbacks in their development and
the government wants to invest in the poorest of the population. We have a political
development policy and we have influenced this policy to start where we have extreme
poverty- normally the communities where indigenous populations live. We have a
presidential policy of great importance: GOVERNMENT ON CONDITIONAL CASH
TRANSFERS and I would like to explain this program. The government gives about fifty
dollars a month to mothers in poverty, and the only condition is that they take their children
to school and to health centers. And why is that so important? It is because education and
health are two topics that have been forgotten by all previous governments for indigenous
peoples. Now the present government is committed to health, but also to education, because
we believe that education is the road to transformation.

Three-quarters (77.8%) of beneficiary households are indigenous. One fifth (21.9%) of
families receiving aid are non-indigenous, and the rest are minorities: Xinca and Garifuna.
The Conditional Cash Transfer program meets two basic objectives: to transfer income to
households in poverty and to promote investment in human capital, thereby increasing the
capacity of generating income in the future and breaking the cycle of intergenerational
transmission of poverty.
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In a population of 13 million, 1,693,399 have directly benefited from this funding. During the
Year 2010, over $78 million dollars has been transferred to needy families, comprised of the
following groups:

e QEQCHI (25.28%)
e KICHF’ (18.16%)

e MAM (12.95%)

e QANJOBAL (3.26%)
e KAQCHIKEL (3.18%)
e CH'ORTT (2.94%)

e POCOMCHT (2.76%)
e IXIL (2.05%)

e ACHI (2.03%)

e CHUJ (1.91%)

e TZUTJIL (1.23%)

Political Participation: Regarding the political participation of indigenous peoples, we have
mechanisms at different levels that influence the decisions of the government and other
institutions. Our political constitution and ordinary acts of law say that we as indigenous
peoples can be elected to government and that we can vote. This apparently occurs without
exclusion and racism, although traditionally there have been very few among the indigenous
peoples that have been elected to office. At least in theory Guatemala has established itself in
this respect as having a democratic process. Unfortunately, within political parties indigenous
peoples have had little access to the leadership positions. Indigenous peoples within executive
committees are almost non-existant. However, in 2007, Nobel Peace Prize winner, Rigoberta
Menchu, participated in elections as a candidate for President, and she participated as the first
woman presidential candidate. She received one hundred thousand votes. Although she was
not elected, this was a great breakthrough for indigenous peoples. At least three or four Vice-
Presidential candidates have come from indigenous groups. These individuals have paved the
way for indigenous participation in national politics.
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Rigoberta Menchu, Nobel Peace Prize
winner and 2007 Presidential Candidate

Given this situation, the indigenous population has focused more on immediate local politics
in municipalities. We have 150 indigenous mayors, of 333 municipalities in Guatemala. This
is because these municipalities have a majority population of indigenous peoples, so it is
possible to influence local and civic committees and politics.

As for other branches of national government, within the executive branch there are two
indigenous Ministers and Secretaries of Mayan descent, your server as Minister of Culture
and Sports, Mr. Erick Coyoy as Minister of Economy and Mr. Antonio Rodriguez as Secretary
of Agrarian Affairs. We have two indigenous deputy ministers as well, one in the Ministry of
Culture and one in the Ministry of Education. Approximately 10% of governmental
employees of Mayan origin, with the exception of the Ministry of Culture and Education,
where figures are about 30%. These are still low numbers, if we consider that a little over 50%
of the total population are members of indigenous groups. But we believe that we have
opened the way to indigenous representation in government, and that political education is
happening.

In regards to the Congress, of which there are 158 deputies, only 20 are Mayan and there
are no Garifuna or Xinca. Historically, there has never been representation from either of
these groups in the Congress of Guatemala. In the Judiciary Committee we have 15% who are
indigenous among the judges, magistrates and minor officials, but there are no members of
the Supreme Court who have an indigenous background. Traditionally, we have been
excluded from the Supreme Court, because although we have had indigenous peoples who
have made careers within the judiciary committee, they have never obtained sufficient
support to become members of the Supreme Court.

In the commercial sector indigenous peoples excel in agriculture, microenterprises and
informal economy. One area in which there is a real movement is in non-governmental
organizations (NGOs) and in non-formal organizations, such as farmers' unions, where we
find social development and recognition of cultural rights. In these areas indigenous peoples
exercise political, economic and social power, instrumental in generating changes in
Guatemala. International support is also assisting in consolidating the indigenous movement
and furthering its influence in national government. Additionally, it is important to note that
nowadays 15% of university students are indigenous, and it can be said that indigenous
peoples are becoming academically prepared to address the needs of their people. 15% may
seem like a low number, but that this movement will be consolidated bit by bit. In some
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universities in the country there are specific programs and organizations supporting the
rights of indigenous peoples. A significant number of indigenous university graduates are
gaining recognition from society. It has not been easy, and many of the first indigenous
thinkers sacrificed their lives, or were forced into exile, but they paved the way for the
political and academic participation of future generations.

Little by little the indigenous Maya, Garifuna and Xinca are occupying their rightful place
in Guatemalan society. However current levels of participation are still insufficient, and
racism and discrimination continue. Studies of international organizations indicate 56% of
the total population of Guatemala live in poverty and of this 22% are extremely poor, most of
whom are indigenous people. Similar situations occur in Bolivia, Columbia and Venezuela,
and it has been important for us to share our common experiences. Many of us believe that
our cultural rights are the only rights we should claim. These rights are important for self-
esteem and for our participation as citizens, but it is also important for indigenous peoples to
focus on consolidating our economic rights, cultural rights and political rights. Because
throughout history we see that those who hold the political and economic power are the ones
who decide the destiny of a nation.

Many people try to deny the indigenous movement, but I think that the most important

aspect of recent years is the fact that indigenous peoples are now learning political processes
and participating in areas that have previously been closed to them. We now have positions as
insiders, and we are capable of creating types of change that we never could have imagined as
outsiders. As a previous public officer I would like to say that I am very proud of our work to
influence the public policy of indigenous peoples within the government. We are still in the
creation process, and we are still in the process of consultation of these policies, but we have a
lot of hopes, a lot of dreams, and now we are drawing from our experience to know that if we
have these public offices, we can propose and about radical government changes.
The most difficult part for me happened this year, when as a minister, I had to sign a
government equity agreement for the continuation of a petroleum license for an area in the
north of Guatemala. I signed, but I said that I was actually against it. We were criticized by
many, but I feel satisfied in some way that I was able to pursue my ideals as a member of
indigenous peoples. It is not that we are against exploiting natural resources, but my feeling
was that they did not take into account the process of consultation.

I believe that political participation makes it possible in one way or another to obtain
increased participation in Congress. Unfortunately, I must inform you that many of the
proposals by indigenous peoples presented to Congress were not taken into consideration,
showing that we need to promote indigenous awareness and educate Congressional members
in regards to indigenous issues and agendas. We have had many bills and laws stopped in
Congress, for instance the law concerning the recognition of sacred places. There is still a lot
left to be done, and this will be a big challenge for us. We dream of building a Guatemala
where there is not only one or two indigenous ministers but where there will be a majority of
indigenous ministers. We believe that Congress and political parties should welcome real
participation of indigenous peoples, so that we may inform the laws of the country.

The impact on economic decisions and policies in the country's development is still not
significant for indigenous peoples although it is increasing. This has a lot to do with the
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current government, the laws that have been issued, and governmental and civil organizations
that have been created. There has been recognition and affirmation of Guatemala as a
multicultural, multiethnic and multilingual state. We have an indigenous peoples’ flag waving
from all governmental institution buildings, and this reminds us of our cultural rights and
reaffirms that we are a multiethnic nation. Previously, when the President entered a formal
setting a military march was played. Now, an indigenous song is played. These are small steps
forward, but it shows the progress that we are making every day. Today we seek peace, social
justice, and equal opportunities without exclusion and racism. We are starting to feel pride in
our cultural diversity and consider it an asset. We are building a new Guatemala, with full
respect for human rights of all its citizens. Indigenous peoples are contributing their efforts,
with wisdom and patience. A beautiful dawn is coming....

MUCHOS GRACIAS

SIBALA] MALTIOX
THANK YOU VERY MUCH
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The Human Rights Council’s Expert Mechanism on the
Rights of Indigenous Peoples: “Indigenous People’s Right to
Participate in Decision-Making”

John Bernhard Henriksen, The UN Human Rights Council’s Expert Mechanism
on the Rights of Indigenous Peoples (EMRIP)

Dear Participants,
I would like to start my presentation by thanking the organizers of the Forum Conference for
giving me to opportunity to address the issue of “Indigenous Peoples’ Participation in
Decision-making”.

I represent the UN Human Rights Council’s Expert Mechanism on the Rights of
Indigenous Peoples (EMRIP). The Mechanism is a thematic advisory body of the Human
Rights Council, on questions related to the rights of indigenous peoples. It is composed of five
members, appointed by the Human Council, to serve in their personal and independent
capacity. I had the great pleasure and honor of serving as the first Chairperson-Rapporteur of
the Mechanism.'

The Mechanism is mandated to provide the Council with expert advice in the manner and
form requested by its parent body. So far, the Council has requested the Mechanism to
undertake two specific studies on indigenous peoples’ rights:

o The first study which was undertaken at the request of the Council was a “study on lessons
learned and challenges to achieve the implementation of the right of Indigenous Peoples to
education”. This study was completed in 2009, including a comprehensive set of general
recommendations concerning the right to education.? The Council responded favorably to
the study, including strongly encouraging States to take it into account when elaborating
national education plans and strategies.’ I am drawing your attention to this study, as it is
also relevant in the context of international development cooperation.

e The second study requested by the Council, is a “study on indigenous peoples and the right
to participate in decision-making”. The EMRIP has recently completed the first part of the
study, and submitted it to the Council.* The final report on the study will be submitted
next year.

Further information about EMRIP: http://www2.ohchr.org/english/issues/indigenous/ExpertMechanism/

? Contained in UN Document A/HRC/12/33, 31 August 2009;
http://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/A-HRC-12-33.pdf

> Contained in UN Document A/HRC/12/L.33, 28 September 2009;
http://daccess-dds-ny.un.org/doc/RESOLUTION/LTD/G09/159/99/PDF/G0915999.pdf?OpenElement

*  Contained in UN Document A/HRC/15/35, 23 August 2010;

http://www2.ohchr.org/english/bodies/hrcouncil/docs/15session/A.HRC.15.35_en.pdf
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If you are interested in having a closer look at these two studies, you will find them on the UN
Human Rights Council’s web-page.

* O %

The overall theme of the Forum Conference this year is “Indigenous Participation in Policy-
Making: Ideals, Realities and Possibilities”. My presentation will largely focus on the
international normative framework for indigenous peoples’ participation in decision-making.
In the context of the theme of the Forum Conference, such norms should be regarded as
“normative ideals” — because they represent a broad international consensus on the scope and
content of indigenous peoples’ rights.

Unfortunately, as we all know, there is often a gap between such universal norms and the
reality which indigenous peoples are faced with on the ground. This is often referred to as
“the implementation gap” — between ideals and the reality. The implementation gap is often a
consequence of the fact that many governments and national parliaments often do not
possess the necessary political will to effectively implement their international obligations
towards indigenous peoples.

The implementation gap is a problem not only in the context of indigenous peoples’ rights,
but also a challenge in the broader human rights context. From time to time, I find myself
wondering about whether we are currently experiencing an almost unnoticeable shift in
priorities at the international level- to the detriment of human rights. In my view, the ongoing
negotiations on climate change are, to a certain degree, an example in this regard.

In the climate change negotiations, States demonstrate reluctance towards fully accepting
human rights as an integral part of discussions about climate change, including times when
adaptation and mitigation measures are introduced.

The relationship between climate change and human rights may not be obvious at first
glance. However, there is no doubt that climate change has adverse impacts on human lives
and living conditions in communities around the world. Many indigenous peoples and
communities are indeed in the front line of climate change, and their lives and living
conditions are severely affected by the changing climate. Indigenous peoples are not only
faced with direct adverse impacts of climate change caused by extreme weather conditions,
but also suffer from effects of mitigation and adaptation measures which are taken in
response to climate change.

Some states argue against the inclusion of clear human rights-based language in the text(s)
being negotiated within the framework of climate change talks by referring to principles of
State sovereignty and national legislation. In other words, the argument is that language
referring to human rights and indigenous peoples’ rights must to be balanced against the
principle of State sovereignty, and that such international standards should be subject to
national legislation.

This line of argument is not very convincing, because universal human rights standards
already establish a very delicate balance between state sovereignty and human rights. At its
core, this is what human rights are all about: limiting state sovereignty as far as the treatment
of individuals, groups and peoples are concerned. In my view, altering this balance would
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contribute toward undermining universal human rights and the entire international human
rights regime.

International human rights standards should serve as a guide to tackle climate change,
underscoring the fundamental moral and legal obligations to protect and promote full
enjoyment of the rights enshrined in universal human rights instruments. Indigenous peoples
are also marginalized in ongoing climate change negotiations and largely left with the option
of trying to promote their rights and interests in the corridors of the venues where these
negotiations are taking place.

International standards concerning indigenous peoples’ right to participation are not
limited to national policy-making processes. Article 41 of the UN Declaration on the Rights
of Indigenous Peoples (UNDRIP) is very clear on requiring the UN-system and member
states to ensure effective participation of indigenous peoples on issues affecting them. This
particular provision is first and foremost applicable to international decision-making

processes.
* ok %

I believe it is fair to state that a major challenge faced by indigenous peoples worldwide is the
unfortunate fact that they are rarely — or in some cases, never — given the opportunity to
effectively participate in decision-making in matters which affect their rights and lives.

Indigenous peoples’ participation in decision-making is of fundamental importance in so
many areas, including in the context of good governance. Indeed one of the objectives of
existing international standards on the rights of indigenous peoples is to fill the gap between
their fundamental rights, on the one hand, and their implementation through governance
interventions on the other hand.

Around the world, the participation and involvement of indigenous peoples in governance
has been minimal due to historical discrimination and exclusion from political structures and
processes. As we are all aware, in extreme situations this has brought about social and
political discontent which has sometimes erupted into serious conflicts.

Unfortunately, in many instances, indigenous peoples continue to be marginalized from
legal policy and decision-making processes, and remain vulnerable to top-down State
interventions that take little or no account of their cultural circumstances. Such
marginalization is often the underlying cause for land dispossession, ethnic conflict,
displacement, and loss of sustainable livelihoods.

It should also be noted that some progress has indeed been made. However, the need to
foster more inclusive participation in governance through initiatives that strengthen the
capacity of governments to be more responsive to indigenous peoples, and the capacity of
indigenous peoples to claim their rights, remain urgent in many instances. In my view, this
should be one of the areas of priority in international development cooperation related to
indigenous peoples.
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Allow me to briefly elaborate on the international human rights framework for the right to
participate, or what in the context of this conference could be referred to as the “normative
ideals” for participation.

International human rights law refers to the right to participation in both general and
specific forms. Participation in its general form is to take part in the conduct of public affairs,
whereas electoral participation is a specific form of participation. Furthermore, the right to
participation is characterized as an individual right as well as a collective right. These
fundamental principles are protected under Article 21 of the Universal Declaration of Human
Rights.

The articulation of the right to participation has been further elaborated in various human
rights treaty provisions, including article 25 of the International Covenant on Civil and
Political Rights (ICCPR). Interestingly, and in contrast to all other provisions of the
Covenant, article 25 employs the notion of “citizen” when referring to the subjects of this
right. Therefore, States may require citizenship as a condition for exercising rights under
article 25, although the provision does not prevent States from extending these rights to non-
citizens.

The particular reference to citizenship is a fundamental legal obstacle for a large number of
stateless indigenous individuals, whose legal status as alien in their country of birth and
residence restricts their ability to participate in public affairs. These individuals also are
unable to enjoy many other fundamental rights, including rights to education, employment,
health, and property. This is an enormous legal and political problem for many indigenous
peoples, including in South-East Asia.

The notion of “citizenship” as a condition for exercising rights under Article 25 of the
Covenant establishes challenges for indigenous peoples that are divided by state boundaries.
Those of you familiar with the proposed Nordic Sami Convention, know that the objective of
the Convention is to affirm and strengthen such rights of the Sami people that are necessary
to secure and develop language, culture, livelihoods and society, with the smallest possible
interference by national borders and citizenship.

Allow me to provide you with a specific example on how a citizenship requirement
impacts right to electoral participation for Sami individuals. The Sami Acts in Norway and
Sweden respectively, contain very similar provisions concerning rights to participate in the
elections to the Sami Parliaments of the two countries. However, there is one fundamental
difference: Swedish citizenship is a legal requirement for participation in the elections to the
Sami Parliament in Sweden; in other words one needs to be a Sami individual, with Swedish
citizenship, in order to be able to vote or to be elected to the Sami Parliament in Sweden. The
Sami Act in Norway does not establish a similar requirement, and therefore Sami individuals
residing in Norway have the right to participate in the Sami Parliament elections regardless of
citizenship. This is an example of two Nordic countries taking very different stances on the
issue of citizenship in the context of Sami individuals’ rights to participate in political
processes and international affairs.

* X
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The UN Declaration on the Rights of Indigenous Peoples (UNDRIP) underscores that
indigenous peoples’ right to participation is a core principle of international human rights
law, and more than 20 of its provisions- in one form or another- affirm indigenous peoples’
right to participate in decision-making.

The principle of participation is articulated in various ways, as a “right” of indigenous
peoples, or as an “obligation” for states, including as:

(1) Indigenous peoples’ right to self-determination;

(2) Indigenous peoples’ right to autonomy or self-government;

(3) Indigenous peoples’ right to participate in decision-making;

(4) Indigenous peoples’ right to be actively involved,

(5) States’ duty to obtain their free, prior and informed consent,

(6) States’ duty to seek free agreement with indigenous peoples;

(7) States’ duty to consult and cooperate with indigenous peoples;

(8) States’ duty to undertake measures in conjunction with indigenous peoples;
(9) States’ duty to pay due respect to the customs of indigenous peoples.

Similarly, the ILO Convention No. 169 concerning indigenous and tribal peoples contains a
large number of provisions concerning the right to participation.’

Unfortunately, some States have so far been somewhat reluctant to recognize that
UNDRIP goes beyond being a non-binding aspirational document. However, it is fair to state
that UNDRIP reflects the existing international consensus regarding individual and collective
rights of indigenous peoples in a way that is coherent with international human rights
standards, including the interpretation of human rights instruments by international
supervisory bodies and mechanisms.

As a normative expression of this consensus, UNDRIP provides a framework of action
towards the full protection and implementation of indigenous peoples’ rights, including the
right to participate in decision-making. It could be said that the Declaration reaftirms and
applies the right to participation to the specific historical, cultural, economic and social
circumstances of indigenous peoples, which typically are significantly different from that of
the majority population in states where indigenous peoples are living.

The annual resolution of the UN Human Rights Council - entitled “Human Rights and
Indigenous Peoples” adopted in September this year, is the most recent UN statement
promoting the full and effective implementation of the Declaration. It encourages States that
have endorsed the Declaration to adopt measures to pursue the objectives of the Declaration-

> The ILO Convention No. (1) right to ‘participation’ [articles 2, 5, 6, 7, 15, 22, 23]; (2) right to be ‘consulted’
[articles 6, 15, 17, 22, 27, 28]; (3) State obligation to ‘cooperate’ with indigenous peoples [articles 7, 20, 22, 25,
27, 33]; (4) indigenous peoples’ right to ‘decide their own priorities’ [article 7]; (5) obligation to refrain from
taking measures contrary to the freely-expressed wishes of indigenous peoples [article 4]; (6) obligation to
seek ‘agreement or consent’ from indigenous peoples [article 6]; (7) obligation to seek ‘free and informed
consent’ from indigenous peoples [article 16]; (8) indigenous peoples right to ‘exercise control’ over their own
development [article 7]; (9) indigenous peoples’ right to ‘effective representation’ [articles 6, 16]
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in consultation and cooperation with indigenous peoples.® In other words, the Council clearly
indicates that the Declaration is not merely an aspirational document, and perhaps most
importantly in the context of this conference, the Council states it is required that indigenous
peoples participate in the development of measures aimed at ensuring the implementation of
the Declaration.

Indigenous peoples’ effective participation is of crucial importance in relation to the
enjoyment of a large number of human rights. For instance, indigenous people’s right to
identify their own educational priorities and to participate effectively in the formulation,
implementation and evaluation of education plans, programs and services, is fundamental for
their enjoyment of their right to education.

When elaborating on indigenous peoples’ rights in the context of decision-making, one
needs to distinguish between indigenous peoples’ internal-decision making processes and
institutions, and those external decision-making processes affecting indigenous peoples. In
other words, the latter category refers to decision-making conducted by non-indigenous
peoples. Such a distinction corresponds with the underlying logic of the UNDRIP, as it
distinguishes between internal and external decision-making processes. Articles 5 and 18 of
the Declaration affirms indigenous peoples’ right to develop and maintain their own
decision-making institutions and authority parallel to their right to participate in external
decision-making processes that affect them.

Article 5 affirms that “indigenous peoples have the right to maintain and strengthen their
distinct political, legal, economic, social and cultural institutions, while retaining their right to
participate fully, if they so chose, in the political, economic, social and cultural life of the
State.”

Article 18 clearly articulates that “indigenous peoples have the right to participate in
decision-making in matters which would affect their rights, through representatives chosen
by themselves in accordance with their own procedures, as well as to maintain and develop
their own indigenous decision-making institutions.”

Consultations with indigenous peoples are one way of ensuring indigenous participation
in decision-making. Articles 6, 7 and 15 of ILO Convention No. 169 provide the general legal
framework with respect to the consultation and participation of indigenous peoples.

The ILO Convention establishes five qualitative requirements for States” consultations with
indigenous peoples:

e Consultations shall be carried out through indigenous peoples’ representative
institutions.” Consequently, it is required that the indigenous peoples or community
concerned identifies the institutions that meet these requirements, prior to any
consultations.®

¢  Contained in UN Document A/HRC/15/L.5; http://www?2.ohchr.org/english/bodies/hrcouncil/15session/

7 Article 6 (1) (a)

8 ILO Governing Body, 282" session, November 2001, Representation under article 24 of the ILO
Constitution, Mexico, GB.289/17/3
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Moreover, consultations shall be carried out through appropriate procedures.’
Procedures are widely regarded as appropriate if they create favorable conditions for
achieving agreement or consent to the proposed measures, independent of the result
obtained.'” General public hearing processes are normally not regarded to be sufficient to

meet the requirement of “appropriate procedures”."

The Convention also establishes that consultations shall be undertaken in good faith and
in a form appropriate to the circumstances.'* This requires that consultations are carried
out in a climate of mutual trust and transparency, and that the parties are sincere about
finding a solution.

The Convention also establishes that the objective of consultations shall be to achieve
agreement or consent.”” This requires that agreement or consent is the goal of the parties,
and genuine efforts need to be made to reach an agreement or achieve consent.’ This
qualitative requirement is closely and inherently linked to the requirement that
consultations shall be carried out in good faith.

Finally, the ILO supervisory bodies have established that there should be a periodic
evaluation of the effectiveness of existing consultations procedures or mechanisms
between States and indigenous peoples, with the participation of the indigenous peoples
concerned, with the view to continue to improve the effectiveness of such procedures or
mechanisms. '

Finally, allow me to touch upon the principle of free, prior and informed consent (FPIC)

which is another legal concept that is an integral part of the right to participation. Indigenous

peoples identify the right of free, prior and informed consent as a requirement, prerequisite

and manifestation of the exercise of their right to self-determination as defined in

international human rights law.

International human rights treaty bodies (such as CERD'® and CESCR) have clarified that

indigenous peoples’ free, prior and informed consent is required in accordance with state

obligations under the corresponding treaties. In its General Comment No. 21, the UN

Committee on Economic, Social and Cultural Rights, underlined that States parties to the

Article 6 (1) (a)

ILO Governing Body, 289" session, March 2004

ILO Committee of Experts, General Observation, 2008 (published in 2009)

Article 6 (2)

Article 6 (2)

ILO, International Labour Standards Department (2009), Indigenous ¢ Tribal Peoples’ Rights in Practice: A
Guide to ILO Convention No. 169, see Chapter V

ILO Committee of Experts, General Observation, 2008 (published in 2009)

See UN Doc CERD/C/RUS/CO/19, 20 August 2008, Concluding observations of the Committee on the
Elimination of Racial Discrimination Russian Federation 73 CERD session, paragraph 24.
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Covenant on Economic, Social and Cultural Rights should respect the principle of free, prior
and informed consent of indigenous peoples “in all matters covered by their specific rights”."”

Similar jurisprudence is found at the regional level. In November 2007, the Inter-
American Court of Human Rights, in its ruling on the Saramaka v. Suriname case which
related to mining on indigenous peoples' lands stated that: “the Court considers that, regarding
large-scale development or investment projects that would have a major impact within
Saramaka territory, the state has a duty, not only to consult with the Saramakas, but also to
obtain their free, prior, and informed consent, according to their customs and traditions.” '

The importance of the right to free, prior and informed consent for the realization of the
rights articulated in the UNDRIP is indicated by the fact that free, prior and informed
consent is explicitly required in six of its articles."” The right to right to free, prior and
informed consent is generally interpreted and analyzed in the context of States’ duty to
consult indigenous peoples. This interpretation has mainly been developed in the context of
the ILO Convention No. 169, which is significantly different from UNDRIP in that the
Declaration affirms indigenous peoples’ right to self-determination. The ILO Convention
does not address, or specifically recognize indigenous peoples’ right to self-determination. It
must be assumed that the non-reflection of the right to self-determination in the ILO
Convention has influenced the interpretation of the “consent” element of the concept of free,
prior and informed consent.

In my view, the difference between the ILO Convention and UNDRIP in this regard can be
exemplified through article 16 (2) of Convention and article 10 of the UNDRIP respectively.
While both provisions establish that indigenous peoples shall not be forcibly removed from
their lands and territories, article 10 of the Declaration is worded in a more absolute manner
than the corresponding provision in Convention No. 169.

The Declaration establishes that no relocation shall take place without the free, prior and
informed consent of the indigenous peoples concerned, whereas the ILO Convention
includes procedural elements that permit forced reallocation without indigenous peoples
“free and informed consent”. However, this is to be undertaken as an exceptional measure
only, in the absence of indigenous peoples’ free and informed consent, following appropriate
procedures established by national laws and regulations.

The point I am trying to make is that the principle of free, prior and informed consent
must be interpreted and understood in light of the fact that contemporary international
human rights law affirms that indigenous peoples’ have the right to self-determination. It is
my view that this must have an implication on how the requirement of “consent” is

7 UN Committee on Economic, Social and Cultural Rights, General Comment No. 21, E/C.12/GC/21, 21
December 2009, paragraph 37. Note that other international instruments also recognize the importance of
free, prior and informed consent in the context of indigenous peoples’ decision-making, e.g. the existing
guidelines for the implementation of Article 8 (j) and the Programme of Work on Protected Areas of the
Convention on Biological Diversity (Akwe: Kon guidelines).

Inter-American Court of Human Rights Case of the Saramaka People v. Suriname Judgment of November
28, 2007 (Preliminary Objections, Merits, Reparations, and Costs) para 134.

1 UNDRIP Articles 10, 11, 19, 29 (2), and 32
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understood. The Declaration seems to support such a view, as it has reserved the principle of
FPIC to situations of fundamental importance to indigenous peoples and their existence.

In conclusion, please allow me to draw your attention to UNDRIP’s preliminary
conclusion and distinction between “consultations” and the right of “free, prior and informed
consent” —as contained in its progress report on the study on indigenous peoples’ right to
participate in decision-making:

“The right of indigenous peoples to free, prior and informed consent form an integral element
of their right to self-determination. Hence, the right shall first and foremost be exercised
through their own decision-making mechanisms. As the right to free, prior and informed
consent is rooted in the right to self-determination, it follows that it is a right of indigenous
peoples to effectively determine the outcome of decision-making processes impacting on

them, not a mere right to be involved in such processes.”

Thank you.

» UN Document A/HRC/15/35, Paragraph 41
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Indigenous Peoples’ right to free, prior and informed
consent (FPIC) in policy making and development

Joan Carling, Secretary General, Asia Indigenous Peoples Pact (AIPP)

Hello. I would like to say thank you to everyone, and also to pay my respects to the Sami
people here in Norway, and to express my gratitude to the organizers of this forum. My
presentation today is along the lines of free, prior and informed consent (FPIC), focusing on
its substance and principles, as well as explaining the basis for FPIC under international
human rights instruments, and finally discussing the challenges of implementing FPIC.

This topic is an elaboration on the presentation given previously by John Bernhard
Henriksen, of the UN Human Rights Council’s Expert Mechanism on the Rights of
Indigenous Peoples. Just to define FPIC for you once again: FPIC is a mechanism and a
process in which indigenous peoples undertake their own opinions and collective decisions
on matters that affect them, as an exercise of the right to demand input on territories,
resources and their right to self determination. At the outset, I just want to emphasize that
FPIC is not just a process, but is a matter of substance in terms of holding our collective rights
as indigenous peoples.

Introduction
Indigenous peoples across the globe have been consistently asserting the respect and
recognition of their inherent collective rights to achieve equality of peoples, non-
discrimination, and to correct the historical injustices committed against them. Integral to
this is their right to participate in policy-making and development in accordance with the
recognition of their collective rights, their culture, ways of life, and dignity as distinct peoples.
Along this line, the concept and principles of Free, Prior and Informed Consent (FPIC) of
indigenous peoples is a core element in their participation in policy making and development.

This paper is intended to contribute to the understanding of FPIC as a core concept in
indigenous peoples’ participation in decision making and how it relates to their inherent
collective rights. It also provides a brief overview on how FPIC is incorporated in the policies
of key development actors, in particular, the World Bank (WB) and the Asian Development
Bank (ADB). Key challenges to the implementation of FPIC are also presented at the end of
this paper to provide some on-the-ground experiences and insights.

This paper is, by no means, comprehensive and should therefore be regarded as a
contribution in generating better understanding of the core principles of FPIC as a
substantive and distinct decision-making process specifically for indigenous peoples.

I. The CONCEPT and FRAMEWORK OF FPIC

FPIC is a substantive process of indigenous peoples’ collective and independent decision-
making process on matters that affect them, including the right to say NO or to set conditions
or terms for their consent. It is a reiterative process to be undertaken in good faith with
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indigenous peoples to ensure their meaningful participation in decision-making, and in
respecting their collective rights. The substance of FPIC relates directly to upholding the
exercise of their collective rights; the procedural aspects, on the other hand, ensure the
meaningful and independence of the decision-making process of indigenous peoples. In
particular, consultation is an integral part of the FPIC process, while consent is the result or
outcome of this process as an exercise of their collective right to self-determination.

The substantive and core principle of FPIC is the exercise of indigenous peoples’ right to
SELF DETERMINATION and the right to LAND, TERRITORIES AND RESOURCES
relating to decision-making processes, especially on matters relating to the use of their
resources for development. It defines the relationship and terms of engagement of indigenous
peoples with other entities and groups, including states, who are interested in the utilization,
management, extraction, and development of their land and resources.

FPIC affirms the territorial integrity of indigenous peoples whereby their consent is
required when activities are being planned for implementation within their territories. This
often pertains to corporations. FPIC also serves as a mechanism for indigenous peoples to
exercise independent collective decision making processes in accordance with customary laws
and institutions and/or their self-defined mechanism of decision making. As an integral
component of their independent decision making process, they have to be provided with
sufficient and accurate information based on their level of understanding in order to reach or
achieve an informed collective decision. Further, indigenous peoples should also be provided
with sufficient time to undertake their own decision-making process before any
commencement of activities affecting them begins. This is in line with respecting the
particular circumstances of indigenous peoples and taking into account their ways and means
of undertaking their own collective decision-making processes that may require a certain
period of time.

In the context of the above, FPIC is thereby not only a procedural concept but, more
importantly, a substantive mechanism to ensure the respect of indigenous peoples’ collective
rights and their meaningful participation in decision-making on matters affecting them. The
concept and principles of FPIC are now integral components of international human rights
instruments relating to indigenous peoples. The UN Declaration on the Rights of Indigenous
Peoples (UNDRIP) has seven (7) articles relating to FPIC which are enumerated below. Other
international human rights instruments with provisions relating to FPIC, such as ILO
Convention 169, among others, are also listed below.

In terms of meaningful participation in crafting policies that concern them, Article 19 of
the UNDRIP identifies the duty of states to ensure the meaningful participation of indigenous
peoples and the requirement for their CONSENT:

“States shall consult and cooperate in good faith with indigenous peoples concerned
through their own representative institutions in order to obtain their FREE, PRIOR and
INFORMED CONSENT before adopting and implementing legislative and administrative
measures that may affect them.”
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I1. International Instruments relating to FPIC for Indigenous Peoples
Articles of the UNDRIP on FPIC

Article 10: related to the right to land and territory
“Indigenous peoples shall not be forcibly removed from their lands or territories. No
relocation shall take place without the FPIC of IPs concerned...”

Article 11, No.2: related to the right to culture and religion

“States shall provide redress through their effective mechanisms, which may include
restitution, developed in conjunction with IPs with respect to their cultural, intellectual,
religious and spiritual property taken without their FPIC or in violation of their laws,
traditions and customs”.

Article 19: related to self governance and the formulation of laws and policies affecting
indigenous peoples
“States shall consult and cooperate in good faith with indigenous peoples concerned through
their own representative institutions in order to obtain their FREE, PRIOR and INFORMED
CONSENT before adopting and implementing legislative and administrative measures that
may affect them.”

Article 28, no. 1: right to land and to redress

“Indigenous peoples have the right to redress, by means that can include restitution or, when
this is not possible, just, fair and equitable compensation, for the lands, territories and
resources which they have traditionally owned or otherwise occupied or used, and which have
been confiscated, taken, occupied, used or damaged without their FREE, PRIOR and
INFORMED CONSENT”

Article 29, no. 2: right to territory

“States shall take effective measures to ensure that no storage or disposal of hazardous
materials shall take place in the lands or territories of indigenous peoples without their FREE,
PRIOR and INFORMED CONSENT”

Article 32, no. 2: right to land and resources

“States shall consult and cooperate in good faith with the indigenous peoples concerned
through their representative institutions in order to obtain their FREE, PRIOR and
INFORMED CONSENT to the approval of any project affecting their lands or territories and
other resources, particularly in connection with the development, utilization or exploitation
of mineral, water or other resources.”
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B. Other international human rights instruments with reference to the
provisions on FPIC:

1. The International Labor Organization: Indigenous and Tribal Peoples Convention, 1989
(No. 169)

2. Convention on the Elimination of Racial Discrimination (ICERD)

3. The Committee on Economic, Social and Cultural Rights (particularly the need to
obtain indigenous peoples’ consent in relation to resource exploitation)

4. Convention on Biological Diversity (CBD) work on Access and Benefit Sharing

II1. Principles and substance of FPIC

At the outset, FPIC must be understood as one integral process and mechanism that applies
specifically to indigenous peoples in their exercise of their collective decision-making process.
The principles and substance of each element of FPIC are interrelated and should not be
taken or treated as separate elements. In particular, the first three elements (Free, Prior and
Informed) qualify and set the conditions of a CONSENT decision-making process. That
means that violations of any of these elements invalidates a decision of consent. Thus, the
mechanism of FPIC is regarded holistically as one distinct mechanism for the meaningful
exercise of collective decision-making of indigenous peoples. Further, its application and
implementation should be regarded within the broader framework of upholding the collective
rights of indigenous peoples.

1. Free: independent process of decision-making
Free implies the absence of any manipulation or coercion from other groups, bodies and
entities in the decision-making process of indigenous peoples. Any external influence that
hinders self-determination in the process of decision-making and the outcome of their
decision is a clear violation of this principle. Consent cannot be valid if it is taken from the
authority or group that is not recognized by the indigenous communities or not accountable
to them. Further, the independence of their decision-making process and the outcome must
be verifiable by members of the particular indigenous communities these decisions are
affecting. This further emphasizes what John Hendriksen has said: it should be the indigenous
peoples deciding what decision making process they will use. These decisions are people-
specific. The ways in which the Sami people choose to make their decisions, and the ways that
my people choose to address decisions will be different, but we will define these processes, not
someone else telling us what processes we will undertake.

‘Free’ also means a process that is absent of coercion, intimidation and manipulation.
There are many cases in the Philippines where manipulation has been a key element in terms
of getting the decision of indigenous peoples.
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Finally, is the issue of misrepresentation from the decision making bodies, or the customary
practices, which can often be based in fear. However, this can go both directions. Decisions
must come from leaders who are truly recognized by indigenous communities.

2. Prior: right to undertake their decision making process for any project that concerns them
before its implementation

Informed consent must be sought as a precondition before any activity can take place. Prior
consent requires a comprehensive procedure to ensure that indigenous peoples have
sufficient time to understand, analyze and discuss collectively the information they receive.
The element of ‘Prior’ also denotes respecting the duration of time for indigenous peoples to
undertake their decision-making process according to their pace and circumstances. Of
course, corporations usually have a “timeline” of their own, and they say that they are losing
money if it takes too long for a community to make a decision. However, it is the indigenous
peoples who should define the time that they need to make a decision collectively. Time-
bound requirements for information dissemination should be compatible with the situation
of indigenous peoples. Parties requiring the consent of indigenous peoples must thereby
engage in a good faith discussion with them to reach a mutual agreement on the timeline of
the decision-making process.

While national legislations may contain provisions and timelines for the notice of
information and the conduct of consultations, this should not pre-empt the self-defined
process of decision making of indigenous peoples, including the time they need to deliberate
regarding the information provided to them. Parties must be respectful of the time
requirements of indigenous peoples in undertaking their decision-making process based on
their unique circumstances and requirements.

3. Informed: right to be provided and to have sufficient information on matters for decision
making

This is a core element of the decision-making process in order to reach or achieve a well-
informed decision. It is thereby important not only to have access to information, but such
information should be in provided in a form or manner that is clearly understood by
community members. In many situations, such as structural projects like dams or mines,
there is a lot of technical information that may not be easily comprehensible for members of
the community. Therefore there should be processes to explain these technical terms and
issues fully to those whose communities will be seriously affected the projects. Further,
community members must have a level satisfaction regarding the level of information
provided to them especially on matters needing clarification from their own considerations
and perspectives, and according to their need, to guide their own deliberations and decision-
making process.

Information disclosure for FPIC process includes, but is not limited to, the full and legally
accurate disclosure of data pertaining to any activity or proposed developments or projects,
including studies on environment and social impacts, project design, implementation plan,
budget and sources of funds and terms of contracts or agreements relating to the activity or
project, among others. Indigenous communities must also have the freedom to secure

32



additional information from other sources besides the project proponent, as well as to have
the means to verify the accuracy of information provided to them. It is often the case that
indigenous communities are provided with information highlighting only the positive aspects
of the projects while potential adverse impacts are not fully divulged or provided, especially
intangible impacts, such as impacts to culture. The critical area of these intangible impacts are
often left unaccounted for.

The full disclosure of information to indigenous communities is the main responsibility of
the project proponent and should be open for scrutiny regarding the accuracy or correctness
of such information. This can include access to related information, including the results of
similar projects in the past and the track record of the specific company involved. This
includes access to information from other sources. In case a decision has been reached based
on wrong or false information, indigenous communities should have the right to change
and/or review their decision, and sanctions should be given to project proponents, based on
due process. There are often many cases, especially regarding damming and mining processes
where proponents provide false or misguiding information... the companies say, “Oh, this is
just exploratory, we are just going to dig a little hole,” but in reality that is not actually what
they are going to do. Similarly with dams; we have heard from companies, “this will just be
small, it will not affect your rice field, it will not affect your water,” but the reality is very
different than what they choose to tell indigenous community members. The result is often
misinformation, which is provided so that indigenous community members will agree and
provide their consent. Hand in hand with this misinformation come the promises... telling
indigenous peoples that 20% of the proceeds will benefit their communities, or that roads and
schools will be built in return for consenting to allow the company to begin with its project.
This is clearly bribery, as it is the responsibility of the state to provide social services to their
indigenous groups. It should not be a condition set for any project that will impact
communities, and this has always been our belief. Because when companies come and make
all of these promises, who would not say yes to schools? Who would not say yes to health
clinics? When used as a condition for people to give their consent, this is clearly unacceptable.

Another point on the issue of information is that the resources must be allocated to meet
the information needs of indigenous communities, especially as we have our own languages.
Governments and corporations often say, “it is too expensive to translate the materials into
your own language.” But who can give a prior, informed decision if they are unable to
understand what they are deciding on? Resources should be provided with the accurate and
complete information necessary for indigenous peoples to clearly understand what the
project is going to entail.

4. Consent: collective and independent decision of affected communities after undergoing their
own process of decision-making

The collective decision-making process of indigenous peoples entails several steps and takes
time in order to ensure that community members are given the opportunity to express their
views, raise their concerns, and have time to seek additional information if needed, or to seek
clarification on their questions or concerns. Consultation is just the process, and consent is
the final decision of this process. Transparent, inclusive and well-informed consultation
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processes, as well as accountability of leaders, are necessary steps and measures in the
collective decision-making process of indigenous communities.

Further, indigenous communities must be given the time and space to discuss and
deliberate on their own the implications of any project/activity. Indigenous communities
should have the freedom to define their own mechanisms and process of decision-making,
including customary practices of decision making. Further, they also have the right to set
their terms and conditions or to say NO based on their own considerations and decision-
making process. Indigenous communities must have the right to withdraw consent if
conditions are not met. Any agreement reached should be written in a form fully understood
by community members, and a NO CONSENT decision must be respected. Strong division
with opposing views within indigenous communities means the absence of consent. On the
other hand, consent does not mean unanimity. Based on the traditional systems of indigenous
peoples’ decision-making, consensus is always the desired outcome of a decision-making
process, though it does not mean unanimity. In particular, even if there are views or positions
that run counter to those of the majority, as long as those with opposing views agree to abide
or respect the position of the majority, this is considered as a consensus and a consent
decision.

IV. The World Bank and the Asian Development Bank relating to FPIC

1. CONSENT vis a vis CONSULTATION and BROAD COMMUNITY SUPPORT

The World Bank’s Operational Policy and Bank Procedure on Indigenous Peoples (OP/BP
4.10) includes a provision for the Free, Prior and Informed Consultation for World Bank-
funded projects affecting indigenous peoples. In particular, the free, prior and informed
consultation is required in the conduct of Social Assessment. Broad community support must
also be ascertained during the planning stages and during project appraisal. “Broad
community support” means securing the favor or acceptance of the project from the main
affected groups. A government applying for funds from the WB must therefore be able to
demonstrate that the project applied for has broad support from affected indigenous peoples’
groups.

Free, Prior and Informed Consultation is not equivalent to Free, Prior and Informed
Consent. It merely defines the process of decision-making, and the outcome or result is
“broad community support” instead of consent. There is, therefore, a fundamental difference
in these two types of decision-making processes in terms of the application of CONSENT
decision. It should be noted, however, that OP/BP 4.10 was approved by the World Bank
Board prior to the adoption of the UN Declaration on the Rights of Indigenous Peoples. Since
the UNDRIP now sets the minimum standard for the respect and recognition of indigenous
peoples, including the implementation of FPIC, it is important for the World Bank to, as a
UN funding agency, to review its Indigenous Peoples Policy and make it consistent with the
UNDRIP.

On the part of the Asian Development Bank (ADB), its new Safeguard Policy Statement,
particularly its Indigenous People’s Policy statement, includes the provision for the
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requirement of Free, Prior and Informed Consent on projects affecting indigenous peoples. It
also noted the adoption of the UNDRIP. However, its definition and application of
CONSENT is “broad community support.” Thus, there is no fundamental difference in the
Indigenous People’s Policy of the World Bank and the ADB in reference to FPIC. Therefore,
it is important for indigenous peoples to continue to engage with both the World Bank and
the ADB for these financial institutions to strengthen their Indigenous Peoples Policy and
make this consistent with the concept and principles of FPIC within the framework of
respecting the collective right of indigenous peoples as embodied by the UNDRIP.

V. Key Challenges in the Application and Implementation of FPIC

While there are several challenges to the application and implementation of FPIC that are
more area-specific and people-specific, below are some common experiences of indigenous
peoples on the key issues and concerns in the implementation of FPIC:

1. Lack of information/distortion of information:

Information on extractive development projects that have serious adverse impacts on
indigenous peoples is often presented to them in terms of its benefits, while potential adverse
impacts are downplayed, and sometimes simply not provided. Further, the conduct of
environmental and social assessment/impacts does not fully account for intangible impacts to
indigenous peoples, especially those relating to their culture and ways of life as distinct
peoples. Information shared with communities regarding such projects is more focused on
the economic gains and on the need to provide for the development requirements of the
wider society such as energy and water, among other things. Further, technical aspects of
projects and activities are not fully explained, and communities are not provided the needed
support to be able to fully understand technical matters required to guide them in their
collective decision.

Distortion of information relating to certain projects such as mining and dams, in terms of
the actual design and potential adverse impacts, is often experienced by indigenous peoples.
These are just a few examples on how information is manipulated to gain a consent decision,
instead of ensuring accuracy, completeness and objectivity of information that is fully
understood by indigenous peoples as a critical element in their decision-making.

2. Engineering Consent:

Based on various experiences of indigenous communities, cases of manipulation of consent
through numerous means are becoming common practice by corporations and governments.
These cases involve taking consent from false indigenous leaders (not from those recognized
by community members); and setting conditions in a way that community members cannot
say no (i.e., funds for community schools and clinics will not be provided if consent is not
given). Instead of presenting the potential benefits and adverse impacts, project proponents
make promises and provide different incentives for community members to agree to the
project or give their consent (i.e., employment, road construction, scholarships). The lack of
transparency in the conduct of information sharing and consultations is a manifestation of
attempts to manipulate the decisions of indigenous communities. Cases in the Philippines
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where a few leaders are the only ones being consulted and are being bribed to give their
consent are becoming a serious concern.

3. Lack of cohesion of indigenous communities/understanding of FPIC:

Due to different historical circumstances, a growing number of indigenous communities
already have weak traditional institutions and systems for collective decision-making. In these
situations, the implementation of FPIC sometimes becomes problematic when members of
indigenous communities become individualized in their decision-making, rather than
upholding the common good. Likewise, the lack of accountability of leaders and weak
adherence to collective and sustainable resource management of indigenous communities are
also serious concerns when projects are being planned in their territories. In these situations,
indigenous communities become susceptible to decisions based on individual considerations
rather than upholding the common good. Indigenous leaders also become vulnerable to
coercion, bribery and manipulation.

Further, the lack of community cohesion and understanding of their rights and the
requirements for FPIC make them vulnerable to the manipulation of the FPIC process. It is
critical that indigenous peoples fully grasp and understand the concept and principles of
FPIC to be able to assert and protect their collective rights, and to ensure effective and
meaningful participation in decision-making processes that they themselves should define.
Sustained consolidation and strengthening of indigenous communities, as well as capacity
building on technical matters, are necessary to empower indigenous peoples’ communities
and deter the manipulation or engineering of the FPIC process and decision.

4. Independent mechanism to monitor the implementation of FPIC and recourse mechanism for
indigenous peoples’ communities

In order to ascertain and validate the collective decision and the integrity of the decision-
making process in accordance with the concept, principles and guidelines of FPIC, an
independent mechanism for monitoring should be established, with a mandate to effectively
address the concerns of indigenous communities. This mechanism should be formed by
credible experts with the participation of indigenous peoples, and should be provided with
the necessary resources to effectively conduct their duties and functions in a timely manner.
Likewise, this mechanism should be accessible to indigenous communities, and should be
able to establish an effective communication channel with indigenous communities and
project proponents.

I want to end on a positive note regarding FPIC. There are many benefits of the proper
implementation of FPIC: first, FPIC can result in mutually beneficial and equitable
arrangements, partnerships and agreements between indigenous peoples and states, and other
entities, resulting in decreased conflicts and better working relationships. Very importantly,
FPIC puts indigenous peoples not only as rights holders, but indigenous peoples become
central players in decision making, including the recognition of sustainable use and
management of resources, traditional knowledge, and the concept of biodiversity. Proper
implementation of the FPIC process, where partnerships are formed, results in the inherent
worldviews of indigenous peoples as relating to sustainable use of resources being recognized
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and understood, and then becomes part of the agreement or partnership. FPIC also
strengthens self governments and effective participation in decision making and promotes
cultural diversity and biodiversity. Why so? Because the views of indigenous peoples are then
put into the mainstream. Cultural diversity and sustainable use of resources becomes a central
agenda, and this questions the modern paradigm based on profit. Putting the perspective of
indigenous peoples into the discourse of development, in terms of sustainable use of
resources, self reliance, and self sufficiency, creates the space for the whole notion of cultural
diversity to be brought to a higher ground. With that note, I thank you.
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The Sami Parliament- its relevance as a model in democratic
and undemocratic states

Magne Ove Varsi, Galdu

Dear Participants,

My name is Magne Ove Varsi. I represent Géldu- the Resource Centre for the Rights of
Indigenous Peoples in Norway?', a co-organizer of this conference. My presentation is
entitled “The Sami Parliament- its relevance as a model in democratic and undemocratic
States”. The Sami Parliament, as a representative body, elected by and among the Sami people
in Norway, has a key role to play in relation to decision making affecting the Sami society.

However, before I proceed with my presentation, please allow me briefly to inform you
about Galdu- the Resource Centre for the Rights of Indigenous Peoples. Particularly, as many
of you may not be familiar with Galdu’s organization and mandate. The Centre was
established as a part of Norwegian human rights policy and is funded by the Norwegian
Government, but it functions as an independent institution. The aim of the Centre is to
increase knowledge and understanding on indigenous peoples’ rights, in particular the rights
of the indigenous Sami people. It collects, systemizes, maintains and disseminates
information and documentation about indigenous peoples’ rights both nationally and
internationally. Our target group is everyone who is interested in or searching for
information about indigenous peoples’ rights, including schools, academic institutions,
voluntary organizations, public institutions and State authorities.

For the benefit for our international guests, allow me also to provide brief background
information about the Sami people and the Sami Parliament.”” The Sami are the indigenous
people of Finland, Norway, Sweden and the Kola Peninsula in the north-western part of
Russia. The Sami are one people residing across the national borders of four countries, each
with their own distinct identity, language, culture, social structures, traditions, livelihoods,
history, and aspirations.

Traditional Sami livelihoods, such as reindeer herding, fishing and hunting, are integral
parts of the Sami culture. Thus, lands and resources represent an important part of the
material foundation for the Sami culture. However, the Sami culture of today is not limited to
traditional livelihoods and cultural expressions. Similarly, as in other cultures, it is dynamic;
continuously evolving and adapting itself to changing circumstances.

For centuries the Sami were subjected to constantly changing geopolitical situations, legal
and political regimes; Denmark, Finland, Norway, Russia and Sweden have all occupied, or
colonized, the Sami territory, either independently or as part of various nation state
configurations. Eventually the traditional Sami territory was divided between Finland,

I Galdu - Kompetansesenteret for urfolks rettigheter. www.galdu.org

2 Henriksen, John B. (2008), The Continuous Process of Recognition and Implementation of the Sami People’s
Right to Self-determination, Cambridge Review of International Affairs, Centre for International Studies,
University of Cambridge, Volume 21, Number 1, March 2008, pages 27 - 40
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Norway, Russia and Sweden. The Sami people were henceforth forcibly divided by state
boundaries.”

Pressure from state policies and the influx of State sponsored settlers forced the Sami to
mobilize themselves to defend their rights and interests. The traditional Sami institutions, i.e.
the traditional community structure and leadership, were not suited to this purpose, and in
an effort to fill this gap, some Sami leaders began engaging themselves in public advocacy to
promote Sami language, culture and rights. They also started to get involved in local, regional
and national politics to address the needs of the Sami people. Moreover, Sami leaders started
to establish contacts with one another within the respective countries as well as across state
borders.

The creation of the Nordic Sami Council in 1956 was the first tangible political result of
the pan-Sami movement. It was established as an umbrella organization for the Sami living in
the Nordic countries. Shortly after the fall of the USSR in 1991, the Sami in Russia also joined
the Council and it was renamed the Sami Council to reflect that the Sami in Russia were
included. The Sami Council is among the oldest modern indigenous organizations in the
world. Today, however, publically elected Sami parliaments exist in Finland, Norway and
Sweden. In 1998, the three Sami parliaments formalized their cooperation through the
establishment of the Sami Parliamentary Council. In my presentation, I will only be focusing
on the Sami Parliament in Norway, as the time does not permit me to address the situation in
the other countries.

I have been asked to elaborate on the question of whether the Sami Parliament is relevant
as a model for ensuring indigenous peoples’ participation in decision making, within
democratic as well as undemocratic States. Allow me to start with the part of the question
which I feel is easier to answer: namely whether the model which the Sami Parliament
represents could have relevance in undemocratic states. In order to answer this question, I
believe it is necessary to identify the political, legal and constitutional framework within
which the Sami Parliament functions.

The members of the Sami Parliament are elected by and among the Sami people in
Norway through democratic elections every fourth year; the elections take place at the same
day as the elections to the Norwegian National Parliament (the Storting). A number of
Norwegian political parties also participate in the Sami Parliament elections, through specific
lists of Sami candidates. At present time we have a situation in which both the Prime Minister
of Norway and the President of the Sami Parliament belong to the same political party, the
Norwegian Labour Party. His Majesty the King opens the National Parliament (the Storting)
every year in September, as well as the Sami Parliament every fourth year when the newly
elected Sami Parliament constitutes itself.

# The Lapp Codicil of 1751, an addendum to the Stromstad Border Treaty of 1751 between Norway and
Sweden, recognizes the Sami as the “Lapp nation” [Sami nation]. The Lapp Codicil is often referred to as the
Sami Magna Carta, as it formalized the rights of the Sami across state boundaries, including the right to
continue their traditional nomadic reindeer herding across the newly established border between Sweden
and Norway.
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In 1988, a specific section on Sami rights was introduced to the Constitution of Norway,
establishing constitutional guarantees for Sami language, culture and society. Section 110a
states that the obligation of the State to create the conditions necessary for the Sami people to
protect and develop their language, their culture and their society. The establishment of the
Sami Parliament in 1989 represents an important part of the implementation of section 110a
of the Constitution.

The Sami Act provides that the Sami Parliament’s mandate includes all questions that the
Parliament considers to relate to the Sami.** The Parliament can on its own initiative raise
and issue statements on all questions within its mandate, and raise questions before public
authorities and private institutions; it also has the authority to make decisions when this
follows from legislative or administrative provisions. The Sami Parliament is formally still an
advisory body, with limited decision-making powers.> However, the political mandate given
to the Sami Parliament through state legislation is only part of the Parliament’s political
mandate, as the mandate from the Sami people through the ballot box is at least just as
important as the mandate given by national legislation. Within the so-called administrative
area for Sami language, which encompasses eight northern municipalities, the Sami and
Norwegian languages have equal status as national languages. The Sami have their own flag,
national day, as well as other national symbols, which are widely respected by the State.

In other words, the Sami Parliament is established within the democratic and
constitutional framework of Norway. Although its political powers are limited, it is still able
to have significant political influence in many areas of life, due to the fact that it operates
within a democratic and constitutional framework, which includes free and independent
media. Personally, I have difficulties imagining how the model which the Sami Parliament
represents would work in undemocratic states, in particular due to the fact that it formally
remains as an advisory body with limited decision-making authority.

I believe that a properly functioning democracy is a prerequisite for this particular model
of indigenous peoples’ participation in national governance. However, this does not
necessarily mean that this model would be useless in undemocratic countries, but I believe it
would be difficult to achieve significant results, because this to happen requires that its
political counterpart, and the society as such, functions within a peaceful and stable
democratic and constitutional framework.

In Norway we only have one indigenous people, the Sami people; this makes it somewhat
easier to create a representative indigenous body, compared with situations where countries
have a large and diverse group of indigenous peoples. I believe that the model of the Sami
Parliament, adjusted to the specific country situation could be relevant in countries with only
one indigenous people, or a small number of indigenous peoples, provided that it has a stable
democracy and constitutional situation.

2 Section 2-1
® In 2005, the Government of Norway and the Sami Parliament signed an agreement on procedures for
consultations between State authorities and the Sami Parliament, aimed at strengthening the influence of

Sami Parliament in decision-making process affecting the Sami society.
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Nevertheless, I believe that countries and indigenous peoples in other parts of the world
could benefit from the experiences in Norway, including positive and negative experiences,
gained throughout the 20 years existence of the Sami Parliament. The remaining parts of my
presentation will focus on some key Sami experiences, which I feel are important in the
context of indigenous peoples’ participation in decision-making.

Recognition and increased political influence
There is no doubt in my mind that the creation of the Sami Parliament, and the constitutional
amendment and adoption of the Sami Act, together have strongly contributed towards a
greater recognition of the Sami as a distinct people in Norway, and provided the Sami greater
political influence. The State has recognized that the Norwegian nation state is established on
the territory of two distinct peoples: the Sami people and the Norwegian people. The
recognition of the existence of indigenous peoples within the territory of the State is often a
prerequisite for respect for indigenous peoples’ rights. This particular experience is highly
relevant also in other countries. The implementation of contemporary international law,
including the UN Declaration on the Rights of Indigenous Peoples, will in some cases require
constitutional reforms, adoption of new laws or amendments of existing domestic legislation.
The creation of the Sami Parliament has certainly provided the Sami people with a political
institution and platform through which it collectively can participate in the greater political
life of the State. The Sami Parliament has gradually increased the Sami people’s political
influence in matters affecting their rights and interests. Some issues would probably have
ended with different results, with larger negative impacts on the Sami society, had the Sami
Parliament not been in existence. For instance, the Finnmark Act, which is legislation on land
and resources rights in Finnmark County, would most likely been radically different had the
Sami Parliament not been in existence and able to pursue the issue so forcefully as it did.

Consultations

The existence of the Sami Parliament facilitates consultation processes between State
authorities and the Sami people; as it makes it easier for authorities to identify its counterpart
when it is required to consult a representative Sami institution on matters affecting the Sami
people. There are increased consultations and dialogue between the Government and the
Sami, through the Sami Parliament, than there were prior to the creation of the Parliament.

In May 2005, the Sami Parliament and the Government finalized an agreement on
Procedures for Consultations between State Authorities and the Sami Parliament. These
procedures are a direct consequence of the fact that the Government of Norway did not
adequately consult the Sami Parliament on its proposed Finnmark Act, prior to it submitting
the proposed Act to the National Parliament in 2003. The government’s failure to consult the
Sami Parliament in the process of drafting the Finnmark Act, and the fact that this was widely
regarded as non-compliance with its international obligations to consult the Sami whenever
considering to propose legislative measures affecting the Sami directly, forced the
Government to consider ways of avoiding a similar situation in the future.
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Subsequently, the Government and the Sami Parliament established a joint working group to
formulate possible solutions. This resulted in an agreement between the government and the
Sami Parliament to establish procedures for consultations between State authorities and the
Sami Parliament. The stated objective of the Procedures for Consultations is to contribute to
the implementation in practice of the State’s obligations to consult indigenous peoples under
international law. Moreover, it seeks to achieve agreement between State authorities and the
Sami Parliament whenever consideration is being given to legislative or administrative
measures that may directly affect Sami interests, and to facilitate the development of a
partnership perspective between State authorities and the Sami Parliament that contributes to
the strengthening of Sami culture and society.

The Consultation Procedures apply to the Government and its ministries, directorates and
other subordinate State agencies and activities. The Procedures apply in matters that may
affect Sami interests directly. The important question today is how the Procedures for
Consultations are implemented. Ironically, the best practice for consultations between the
State and the Sami took place prior to the agreement on consultations procedures, within the
framework of the dialogue on the Finnmark Act, between the National Parliament and the
Sami Parliament. The Sami Parliament’s rejection of the legislative proposal from the
Government, and the fact that there had not been a process of consultations prior to the
submission of the proposal to the National Parliament, created a very difficult political
situation for the national assembly.

Under the Norwegian Constitutional system, the Legislative Assembly normally does not
undertake major revisions of governmental proposals. However, in the case of the Finnmark
Act, there were serious concerns from the outset of the parliamentary process about whether
the proposed legislation met requirements established by international law for the
identification and protection of Sami land rights, as well as whether the absence of
consultations at the governmental level were compatible with Norway’s international
obligations.

In this situation, the National Parliament had two options: either to send the proposal back
to the Government, or to start a process at the parliamentary level. The National Parliament
followed the latter alternative and decided to amend the draft legislation, in cooperation and
negotiations with the Sami Parliament. This was very significant indeed, as it was the first
time that the National Parliament established direct consultations or negotiations with the
Sami Parliament on legislative matters. I think it is fair to say that the process between the
National Parliament and the Sami Parliament started as a political dialogue, and that it
successively became a process of consultations, and was transformed into negotiations in its
final stages.

The Sami Parliament was given the opportunity to debate the final legislative text, in its
Plenary, prior to the final debate and adoption by National Parliament. The Sami Parliament
gave its unanimous endorsement of the Act. In other words, the Sami Parliament gave its free,
prior and informed consent to the Finnmark Act.

However, the picture in the post-consultation-agreement era is not as nice as the example
which I just gave you. Despite the existence of Procedures for Consultations between the
Government and the Sami Parliament, the Government has in some instances largely ignored
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the strongly held views of the Sami Parliament, in “hard-core” issues related to natural
resources. On matter of “softer” character, the picture is more promising.

Some commentators seem to doubt that the Government always enters into consultations
with the Sami Parliament with the goal and objective to reach an agreement or consent, which
is a requirement under international law, including with the structure of the ILO Convention
169. Needless to say, this particular issue is closely linked to the requirement that
consultations shall be carried out in good faith.

In two relatively recent cases, both of which were of fundamental importance for the Sami
people, the views of the Sami Parliament have largely been ignored by the Government. One
of the cases I have in mind concerns the National Parliament’s adoption of the National
Mineral Act; the Sami Parliament, as some of you may know, was strongly opposed to the
substantive content of the Act. The other example where the Procedures for Consultations
proved to be of limited value for the Sami Parliament was on the White Paper (2008:5),
concerning the right to fisheries in the sea along the coast of Finnmark.

The White Paper aimed at securing Sami fishing rights according to Norway’s
international obligations towards the Sami people. The Sami Parliament strongly supported
the legislative proposals and legal justifications contained in the White Paper. However, the
proposals were met with strong opposition from certain non-Sami and influential
commercial interests, and the Government decided not to submit any of the legislative
proposals contained in the White Paper to the National Parliament.

In other words, we have two examples, both related to issues of fundamental importance
for the Sami- sub-soil resources and fisheries— in which the Government has largely ignored
the views, rights and interests of the Sami people. Although I am not in a position to answer
the question myself, I still believe it is relevant to ask whether these examples demonstrate
that the procedures for consultations are only useful and effective when the issues at hand are
of lesser importance for the State and influential third parties, including commercial interests.

Free, Prior and Informed Consent (FPIC)

States’ duty to obtain indigenous peoples free, prior and informed consent (FPIC), under
certain circumstances before adopting measures, is another key principle when addressing
indigenous peoples’ right to participate in decision-making. The question is whether FPIC
establishes obligations for the State that go beyond the obligation to carry out consultations.
In my view, FPIC establishes broader obligations than those requirements attached to the
obligation to consult indigenous peoples, particularly in light of the fact that international law
affirms indigenous peoples’ are entitled to the right to self-determination.

Earlier in my statement, I referred to one example of good practice in Norway, in which
the State authorities, in an important case, obtained the Sami Parliament’s free, prior and
informed consent. I am here referring to the process which took place between the National
Parliament and the Sami parliament prior to the adoption of the Finnmark Act. The principle
of FPIC is widely being respected in relation to issues related to Sami culture and language,
whereas this is not the typical situation in relation to issues concerning natural resources. My
impression is that the government of Norway, for all practical purposes, interprets the
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principle of free, prior and informed consent, as implying free, prior and informed
consultations - instead of consent. It is justified to argue that the State, under its existing
international human rights obligations, is obliged not adopt or permit measures that may
significantly damage the basic conditions for Sami culture, Sami livelihoods or society, unless
consented to by the Sami Parliament, and Sami groups that are directly affected by such
measures.

Right to Self-determination

The right to self-determination is a fundamental collective human right, to which all peoples
are entitled, including indigenous peoples. The UN Declaration on the Rights of Indigenous
Peoples (UNDRIP) identifies indigenous peoples as self-determining peoples— without any
qualifications and within a human rights framework, as opposed to States rights. Article 3 of
the UNDRIP mirrors common Article 1 of the two 1966 Covenants on Human Rights,
affirming that indigenous peoples have the same right to self-determination as all other
peoples. Article 4 of the UNDRIP, affirms that indigenous peoples, in exercising their right to
self-determination, have the right to autonomy or self-government in matters relating to their
internal and local matters, as well as ways and means for financing their autonomous
functions. Some States question the status of the UNDRIP, and whether establishes any
obligations at all.

Many authoritative UN bodies are of the view that although the UNDRIP is not binding in
the same way as a legally binding international treaty, it nevertheless has a certain degree of
binding effect, as it is fully in compliancy with already existing international human rights
standards, including international jurisprudence. This view is held by a number of UN bodies
and mandates, including the UN Special Rapporteur on the Rights of Indigenous Peoples, the
Human Rights Council’s Expert Mechanism on the Rights of Indigenous Peoples, the UN
Permanent Forum on Indigenous Issues, and the UN Committee on the Elimination of All
Forms of Racial Discrimination. Moreover, the UN Human Rights Council has recently
encouraged member states to adopt appropriate measures to achieve the ends of the
Declaration.

The Sami Parliament appears to hold a similar position to that of the mentioned UN
bodies and mandates, whereas the Government of Norway largely appears to view the
Declaration as a reference or aspirational instrument. In its most recent White Paper on
Norwegian Sami Policy, the Government emphasizes that the UNDRIP is not a binding
instrument, and that the instrument first and foremost will be of importance in countries that
have not ratified the ILO Convention No. 169 concerning indigenous and tribal peoples in
independent countries.*

The Government appears to be of the view that the UNDRIP does not affirm any rights
that go beyond the provisions of ILO Convention No. 169. Hence, the right to self-
determination, as recognized in the Declaration, is also largely viewed by the Government as
a right to be consulted. In the White Paper, the Government expresses the view that the right
to self-determination could be regarded as a “right to influence and co-management”. When

%6 St.meld. nr. 28 (2007-2008), Chapter 2.3.6
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the UNDRIP was adopted by the General Assembly in 2007, the Norwegian Government
stated that Sami self-determination in Norway is “considered to be secured through the current
procedures and rights under Norwegian law.”

On the other hand, the Sami Parliament is of the view that it is the interpretation of the
wording of common Article 1 of the International Covenant on Civil and Political Rights, and
the Covenant on Economic, Social and Cultural Rights, that furnishes the legal point of
departure and the framework around the substantive content of the right to self-
determination, as also articulated in UNDRIP and the proposed Nordic Sami Convention.

At Galdu’s International Conference on Sami Self-determination in 2008, the President of
the Sami Parliament, Mr. Egil Olli, stated the following: “T wish to emphasize that the Sami
Parliament cannot see that there are any basis in international law for asserting that the Sami’s
right to self-determination should be interpreted differently from the right to self-determination
enjoyed by other peoples under international law. It is not up to an individual country to freely
interpret, delimit or define indigenous peoples’ right to self-determination in ways that differ
from the view expressed by UN member States in the UNDRIP. Had that been the case, it would
undermine the whole point of the right to self-determination and international law as such.”

In other words, the Sami Parliament is of the view that the Sami people are to be
considered “a people” within the meaning of the earlier mentioned International Covenants,
and that the Sami are therefore entitled to the general right to self-determination. The
Government emphasizes the current national procedures and mechanisms, and national
legislation, as being an appropriate framework for viewing the scope and content of Sami self-
determination. These very different approaches and views create enormous challenges and
obstacles for the Sami Parliament in its attempts to exercise the right to self-determination.

The right to self-determination, as articulated in common article 1 of the 1966 Covenants
identifies the resource dimension of self-determination as peoples’ right to pursue their
“economic, social and cultural development” and their right to “freely dispose of their natural
wealth and resources”. It also states that a people may not be deprived of its own means of
subsistence. The resource dimension of self-determination is extremely important in the Sami
context, as traditional lands and resources are of fundamental importance to the Sami society,
including Sami livelihoods and culture. In light of the many controversial issues related to
natural resources in th