Reflections on the Waters: Law of the Sea Scholarship and Practice
Introduction

The International Journal of Marine and Coastal Law has been at the forefront
of law of the sea scholarship for almost four decades. During this time, it has
charted many significant developments in both scholarship and practice. Whilst
many articles have traced trends in scholarship and advanced ideas and theories
about the law of the sea, the journal has not yet seized the opportunity to reflect
directly on the role of scholarship in the law of the sea, and to explore the
relationship between scholarship and the practice of the law of the sea. At least
until now. | am delighted to introduce a new initiative to the Journal with the
launch of a rolling series of articles that explore and reflect upon law of the sea
scholarship and its relationship with practice. Over the coming issues, we will
publish a series of thematically linked papers on the relationship between
scholarship and practice in the law of the sea. We would also like to invite both
commentary on these papers and further papers. The law of the sea is a dynamic
discipline. So too its scholarship. In both cases discourse, argument and
engagement are critical to the development of law and understandings of the
law.

The title of this introduction to the series draws upon Vaughan Lowe’s
introduction to the very first edition of this journal, known then as the
International Journal of Estuarine and Coastal Law.! In ‘Reflections on the
Waters. Changing Conceptions of Property Rights in the Law of the Sea’ Lowe
reflected upon the changing framework of the law of the sea, and observed that
recent developments, namely the conclusion of the 1982 Convention represent
the ‘culmination of a major, almost revolutionary, change in some of the
fundamental legal conceptions which are the components of which the Law of
the Sea is made.’”? Following a relatively uncommon discussion of property
concepts, combined with more practical insights into the text of the 1982
Convention, Lowe concluded that we are seeing a moving towards more
custodial or stewardship based approaches in the law of the sea.? It has taken
almost 40 years for the concept of stewardship to secure traction in the text of
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a law of the sea agreement with its inclusion in the draft text of an agreement
on the conservation and sustainable use of marine biological diversity of areas
beyond national jurisdiction.? If nothing else this highlights the need for scholars
to take a long term view of the evolution of international law, given the often
glacial pace of legal developments. More seriously, the paper was intended to
spark reflections on how the law develops and advances (or not) the just and
rationale use of ocean spaces and resources — a topic at the heart of much law
of the sea scholarship.

The more recent origins of this series of reflective articles are in an agora hosted
by the Interest Group on Law of the Sea of the European Society of International
Law at their annual conference in Stockholm in 2020. The agora was titled ‘law
of the sea scholarship and its nature, past, present and future in connection with
international law-making’. Taking as a starting point the changed role of the
State in international law-making, the Interest Group was interested to explore
how law-making in the law of the sea has developed in recent times. Treaties
remain of paramount importance. Also, the decisions of international courts and
tribunals with jurisdiction in the field of the law of the sea, together with the
activity of the International Law Commission, remain highly relevant in terms of
law making on law of the sea issues. However, scholarship has also contributed
considerably to the crystallization and development of the law of the sea — but
its precise lineaments an influence remains under-explored. Looking at law-
making through the lens of Article 38(1)(d) of the ICJ Statute as (subsidiary)
source of international law, the agora sparked discussions on the contributions
of other actors on the law-making process, and how this was changing, and
changing how we perceive and understand the law of the sea. This is important
because if there is a shift away from the State in international law-making, then
arguably the values and interest that are infused in the law may change.

The papers in this rolling series are the result of this agora, and engagements
with other scholars interested in the relationship between scholarship and
practice. Before introducing the first papers, some before reflections are
provided on how ideas inform the law of the sea more generally.
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A Sea of Ideas.

Our approach to understanding the law of the sea is shaped by the wider
intellectual, social and political conditions that surround us and within which law
of the sea operates. If we look back at the history of the law of the sea, we can
see how law of the sea scholarship was grounded in the wider epistemological
movements of the time. Grotius worked within a natural law paradigm.® Later,
Vattel advanced positivist versions of the same discipline.® And later still other
variants of legal theory have left their mark on law of the sea scholarship:
realism,’ critical scholarship,® social idealism® and so on. Yetitis not just schools
of thought but wider social movements and technological change that shape
how and why we research. International law is formed at the margins between
States, and around the transactions between States, so it is unsurprising that
law of the sea, as a major space between states, has been a significant site for
the creation of international law. In its early days, the law of the sea was vague,
incomplete, a space waiting to be filled with ideas and jurisprudence. It was a
site of contestation. Here the writings of publicists were at the forefront of
framing legal claims over the seas. Law of the sea remains contested, but with
so much of the law ‘settled’, scholars often seem to be expending more effort
on the detail than the grand ideas.

It is important to reflect upon our scholarship, but, surprisingly, there is
remarkably little written explicitly about law of the sea scholarship. There are
some essays on the scholarship of international law that we can draw upon,*°
but little that is concerned primarily with the law of the sea and even this is more
concerned with the law than how we approach our scholarship.'* Similarly,
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there is a dearth of scholarship that methodically appraises theories or
theoretical accounts of the law of the sea. There are many papers that draw
upon theory to advance our understanding of the law of the sea, but there is, as
yet not systematic treatment of this. There are papers that reflect upon how
different theories or approaches to law of the sea have been used,? but, again,
no systematic treatment of this. Again, what literature there is, is part of wider
international legal scholarship or rooted in other traditions, such as history,*3
economics,* international relations!® or political geography.'® Occasionally,
there is some weaving together of different disciplinary approaches, but this
typically displays a rather pragmatic approach to theoretical synthesis, as for
example in Johnson’s work on boundaries,!’” unless one thinks of pragmatism as
a theoretical approach. This might suggest there is nothing theoretically or
conceptual discreet about law of the sea scholarship. Indeed, if we look at a
leading textbook on law of the sea, Churchill and Lowe, the authors observe the
influence of wider theoretical developments on the classical literature on law of
the sea but suggest these are more rhetorical tools employed by jurists than
efforts to work within defined intellectual structures.!® Notably there is little
subsequent concern for theory in the rest of the book. This echoes very much
Allott’s earlier observations on international law method.® Perhaps there is
more to pragmatism than meets the eye.?° And by pragmatism, | mean an
approach which favours argumentative position rather than methodological
purity or coherence or even a slavish respect for the nuances of historical
context.?! This much is evident in how the concept of piracy was developed.??

This begs many questions: Is the law of the sea merely a branch of international
law and so shaped only by its larger progenitor? Can and should law of the sea
evolve in a different way? And if scholarship is to evolve, then how and under
what influences? Speaking as a scholar, it would seem that a fundamental
challenge is to understand and respond to the reality of our situation. If we work
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with mundane constraints on our time and resources, surrounded by powerful
sets of ideas, then how do we frame our thinking and renew our scholarship,
and make a difference? Do we simply regurgitate old ideas in new clothes? Can
we truly resist and challenge old ideas? Can we make our scholarship matter?

It is a sign of maturity in a discipline that scholars engage in these questions and
think deliberately about how and why they do it.?® Occasionally there are
inspired bouts of self-reflection by international legal scholars as, for example,
provoked by Cassese’s Realizing Utopia: The Future of International Law.
However, these are infrequent reflexive exercises and often concerned with the
capacity of scholarship to leverage change in the law or to make a difference to
the world. As Francioni, a contributor to Cassese’s collection, observes:

‘Legal scholarship in the field has not been of much help either in
overcoming these normative limits of international environmental law.
Study and research in environmental law and policy have proliferated,
giving rise to countless specialized journals, books, and even specialized
law faculties. But this has produced an increasingly fragmented
scholarship, overspecialized in distinct areas of the law, self-concluded
and self-referential, with a strong ‘militant’” attitude and yet unable to
bring the environmental value to the top of the globalization agenda,
where economic growth and development still dominate.’*

One might not agree with Francioni’s harsh critique, not least given the
significant contributions made to thinking about precautionary approaches or
the development of ecological and ecosystem-based approaches that are
making meaningful difference to marine environmental governance.? However,
the main point is that we should be robust and confident enough in the maturity
of our scholarship to respond to such critiques. It should be a spur to action.
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It is not a sign of weakness for scholars to reflect critically upon their role qua
scholars. We question what we do not just because we are concerned about our
capacity to influence, but because we may be concerned not to be become
complicitin the injustices with which international law is implicated. By engaging
and working with the law, one risks legitimising the subject-matter. On a similar
note, Feichtner asks: ‘How can | as an international lawyer, conscious that
international law is deeply implicated in today's global injustices and that the
course of history will not be changed by any grand legal design, practice law
responsibly.’?® This brings into sharp relief some of tensions inherent in and
between the practice and scholarship of the law.

It would be hard to counter the idea that the law of the sea is a mature discipline.
And so the time is ripe, if not overdue, for some critical reflection on the state
and future of law of the sea scholarship. And how it engages with practice. At
the agora, we asked a series of questions: What are the main characteristics of
law of the sea scholarship? Do these characteristics differ from other areas of
international law? Are scholars more often connected to practice and
practitioners themselves? Has law of the sea legal scholarship mainly been
focussed on doctrinal legal research? And if so why? And should this continue?
When it comes to interdisciplinary research, what are the main characteristics
of this in law of the sea scholarship? How does legal research engage with and
make use of methods and approaches drawn from the wider social sciences?
What can the social sciences do and mean for future law of the sea related
research? Has the nature of law of the sea scholarship changed, from past, to
present? And will scholarship likely evolve in the future? If so, how might law of
the sea scholarship evolve?

Some of these questions were addressed, but not all of them. And, as is the
nature of scholarship, many of the answers were left open. The aim of this series
of thematic papers is to keep these questions alive and stimulate continued
interest in and awareness of the state of our discipline. An invitation is extended
to scholars and practitioners in and beyond the law of the sea to reflect on these
issues, and to contribute to debates about what we do and how. This can be
done directly through discrete papers, but also through engagement with the
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ideas in papers that might be focused on specific issues or challenge in the law
of the sea.?’

Penelope J Riding: The influence of scholarship on the shaping and making of
the law of the sea

The first paper in the series is written by Dr Penelope J Riding. Dr Riding is
practising barrister, legal adviser to the Western and Central Pacific Fisheries
Commission. She is Honorary Professor of Law at the University of Auckland and
is an Member-Elect of the International Law Commission. As a former legal
advisor in the government of New Zealand and diplomat, she has a wealth of
experience of international law in action. Having published several papers on
the law of the sea,?® she is uniquely placed to offer insights into the relationship
between scholarship and practice in the law of the sea.

Dr Riding explores the capacity of law of the sea scholarship to generate changes
in the law. In doing she seeks to challenge or at least nuance the orthodoxy that
international law of the sea is State made. She situates scholarship within Article
38(1)(d) of the Statute of the International Court of Justice, but introduces into
this context the idea of law of the sea scholarship as a community of practice.
Drawing upon the work of Etienna Wenger, she presents this community as a
self-identifying ‘epistemic community which engages in discussions, shares
information and builds relationships to learn from each other, and they engage
either directly or indirectly in the practice of law of the sea’.?° By engaging in the
practice of law this community is able to help produce and maintain legal
understandings.?® This enables us to discern a more nuanced relationship
between scholarship and the “formal” sources of international law. She
continues to examine the influence of scholarship on the law of the sea by
showing the direct and indirect entry points of law of the sea scholarship into
the law of the sea. These include the opportunities for academic writing to
feature in litigation, and, to a limited extent, international jurisprudence.
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Scholarship may also influence treaty negotiations, and the development of
soft-law instruments. Whilst the full extent of the influence of such
contributions is hard to measure, it is important to acknowledge that the formal
sources thesis of Article 38 does not fully account for such contributions. She
then goes on the consider the ‘push-pull forces’ between scholarship and
practice. Sometimes scholarship is ahead of the curve and pushing for change
that is required to respond to gaps or deficiencies in the law. The work of the
ILA Committee on International Law and Sea Level Rise,3! and latterly the ILC
Study Group on Seal-level rise,3? is an excellent example of this. Whilst Riding is
sensitive to the different roles of scholars and formal law makers, and the calls
for ‘reflexive’ distance between scholarship and practice’, she takes the view
that constructive engagement between the communities is vital to the
development of international law:

‘A community of practice of law of the sea where there is a convergence
and cross-fertilisation of thought and where scholars recognise the reality
of the inter-relationships between scholars and practitioners may provide
a vehicle for more promising interaction and influence of scholarship on
the law of the sea.’

At a time off unprecedented challenges to the marine and global environment
one might question the value of introspection about our scholarship. But this
would be to ignore not only the need for innovative thinking about how best to
address challenges, but the importance of having other voices feed into the law
creation process, even if indirectly. It should also stimulate thinking about the
virtue of scholarship for its own sake and the role this plays beyond practice. Dr
Riding’s thoughtful essay launches what we hope will be an unusual but
important opportunity for scholars and practitioners to reflect on the motives
for their work, their methods and methodology, and to engage constructively in
the discussions about the future of the law of the sea. By turning our critical gaze
on our own work we might challenge our preconceptions about what we do,
how we do it and why. Indeed, we should actively embrace the opportunity to
challenge what we do because simply doing the same, and the same again, is
not good enough. We need to evolve our scholarship in response to wider
changes in the material and social conditions that shape our oceans. We look
forward to the ideas and debates we hope this sparks.
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